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PART 1
Chapters | —llI, IV, V and XI|
Mr. Chairman,

1. Let me first of allcongratulate the Internationaavw. Commission on the
progress of its work this year. The report givesmsnteresting overview of
the discussions about a broad range of questiomgaerhational law. And |
also wish to congratulateMr. Vazquez-Bermudez whas wlected to the
Commission to fill a casual vacancy. We wish hindeis in his workin the

Commission.

Chapter IV
(Subsequent agreements and subsequent practice iglation to the
interpretation of treaties)

2. On the topic of subsequent agreements and subdqoyaetice in relation to
the interpretation of treaties, we thank the Comsmrs and more
specifically the Special Rapporteur, Professor GeoNolte, for his
work.The work is still in its early stages. So farglemonstrates that the
commentaries of the ILC on the rules it formulades as important, or

perhaps even more important than the rules themselhe initial draft

conclusions presented by and large restate exigimgisions of the



Vienna Convention on the Law of Treaties, but thmmentaries provide
a rich and considerate analysis of the interp@taéind application of

these provisions.

3. In recent times, the focus of the international oamity seems to shift from
the development of norms, towards the implementatfonorms that the
international community has agreed upon. It befits paradigm shift in
international relations that the Commissionfocumeshe implementation
of, and compliance with international law. As ampet body of the
General Assembly, the Commission can avail itséffrough the
Secretariat, of the necessary assistance of Uhitsgbns member states
to provide the materials required to analyze gtedetice anapinio juris
of states. Their collection, analysis and presentaty the Commission

are valuable input for the work of internationatids and tribunals.

4. This being said, my government hopes, as work ertdpic continues, that
it will be possible for the Commission to distilbreclusions from state
practice andopinio juris of states that go beyond restating existing

provisions and have added value.



Chapter V
(Immunity of state officials from foreign criminal jurisdiction)

Mr. Chairman,

5. | would like to turn to the topic of immunity ofage officials from foreign
criminal jurisdiction. Allow me first of all to comend the Special
Rapporteur, professor Concepcion Escobar Hernarfdedjer second
report on the topic;her thorough analysis of thdtenahas obviously
contributed substantially to the discussion in b@mmission on the
drafting of the first four articles. Although thepé&ial Rapporteur
broached many highly important and interesting tjoes concerning the
topic, | will concentrate on the Commission’s dratticles and
commentaries thereto.

6. The scope of the draft articles deliberately leay@sn an important issue of
terminology for later discussion and decision; thstto say the
desirability of the term “State officials”. We wallike to reiterate what
we said last year, that is that we consider tha teepresentative of the
State acting in that capacity” probably a moreahlé wording which
can also be found in the 2004 Convention on Jutigsial immunities of
States and their property. This wording would imtleeover the
intention,of the Commission (and States), to exté@mdhunity from

criminal jurisdiction to officials other than theaditional troika (the Head



7.

of State, Head of Government and Minister of Farefdfairs) and to

those(diplomats and others) falling under specmaimity regimes. My
Government is of the opinion that under customatgrnational law all
members of official missions are entitled to immynirom criminal

jurisdiction. They must be regarded as temporapfodiats who need
immunity to be able to perform their duties. Of 3®) the term “official
mission” requires further definition. These missioshould (a) be
temporary in nature, and (b) represent a Statebéca mission to the
Government of the receiving State, who has (d) eotesl to receiving

that mission.

A second element on which | would like to commestthe deliberate

restriction of the work to immunity from the crinaihjurisdiction ‘of
another Staté As the Commission considers in a commentatlye“
immunities enjoyed before international criminabtmals...will remain
outside the scope of the draft article$hat may be true, but it cannot
imply that international criminal law is completebytside the scope of
the draft articles. After all, international crinainlaw entails obligations
which are in many countries incorporated in natiamaminal law. The
Commission was not in a position to definitivelydagss this issue yet

since diverse views were expressed with regardossiple conflicting



obligations. Certainly for my country, being hoatsttothe International
Criminal Court and many other international crintiiabunals, this
guestion is of great importance.

8. We have to recognize that functional immunitiesiammunities which cling
to those who enjoy immunitsatione personaeeven after they have left
office. The Commission’s commentary correctly retisirus of the fact
that Heads of State, Heads of Government or MirssiéForeign Affairs
may, during their term of office have carried outsain an official
capacity which do not lose that quality merely heseathe term of office
has ended and may accordingly be covered by immsuratione
materiae

9. The Netherlands Government assumes however theg¢ thanternational
law developing to exclude functional immunities Btate officials
suspected of international crimes committed indbigrse of their duties.
Thus national courts may at times not be preclufiteth exercising
criminal jurisdiction over such persons.

10.Even where the Dutch International Crimes Act doed distinguish
between immunityatione persona@nd immunityratione materiaethe
Explanatory Memorandum to this legislation indisatbat, in general,

rules of international immunity law have gradudigcome less absolute



11.

and more relative, for example by accepting thaadseof State and
Government and Ministers of Foreign Affairs, afteey have ceased to
hold office, will no longer enjoy immunity for prate acts committed
while in office. This trend towards more limitednmnity has continued
in recent years. | would like to recall that thedependent Dutch
Advisory Committee on Issues of Public Internatiobaw in a 2011
report on immunity of foreign state officials dreavclear distinction
between immunityatione persona@and immunityratione materiaeOne
of the findings in this report is that immunitgtione materiaedoes not
extend to international crimes committed in the rseuof duty. Only
persons enjoying immunityratione personaeare entitled to full
immunity, including immunity for the exercise ofrigdiction over

international crimes.

Chapter Xl
(Other decisions and conclusions of the Commissipn

Mr. Chairman,

Some final words on the idea to include in the legn program of the
Commission the topic of Crimes against humanityeréhis no doubt that the
prevention and prosecution of this horrendous crisnef the utmost importance,

and we do believe this is an issue that requiresctnstant vigilance of the



international community. Thus we appreciate tha thommission has been
looking into the desirability of formulating a spex instrument with respect to
crimes against humanity. However, we consider tiwdg issue needs to be

addressed in the light of the Rome Statute, anddled to ensure its universality in

the near future.

Mr. Chairman,

12.

13.

The formulation of article 7 of the Statute of tiéernational Criminal Court has
greatly contributed to specifying and defining ttrane against humanity. It has
been an achievement to agree to this provision,jraaekd to establish the Statute.
We would suggest this is a definition applicableSiates parties to the Rome
Statute and States not party alike.Furthermoraydetot forget that crimes against
humanity are part of the jurisprudence of amongistithe Tribunal for the former
Yugoslavia, and as such a well-established pastisfomary international law.

In our view, therefore, what is needed for the prédon and prosecution of crimes
against humanity at this stage is a reinforced $amu improving the international
capacity to prosecute such crimes at domestic .letxddo because of the
importance of the principle of complementarity, meist build on the system of

the Rome Statute and facilitate cooperation betwenudicial authorities of our



14.

States in order to strengthen the investigation pnadecution of crimes against
humanity at the domestic level, while maintainihg tntegrity of what was agreed
in the Rome Statute.

We consider that it is not the definition of thanwe that is missing, but the
operational tools to ensure prosecution. Partibuler situations where crimes
have taken place in another State than the praegc8tates, and in cases with
many international aspects, it is of key importatitat we connect the relevant
judicial systems so as to promote inter-state c@ijpmto ensure prosecution.
Thus the missing link is an international instrumen mutual legal cooperation
covering all the major international crimes, inchgl crimes against humanity.
This, we believe could provide a hands-on and djpera approach to ensuring
prosecution for an absolutely abhorrent crime. Tlogrewith Argentina, Belgium

and Slovenia my country has taken the initiativeptopose the opening of the
negotiations for such an instrument at the UN Crooenmission in Vienna.We

hope that others will join us in this effort.

Thank you, Mr. Chairman
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