QRGANISATION FOR THE PROHIBITION OF CHEMICAL WEAPONS

The Hague, 15 Aprii 2014

" LALAO/190643/14
LAC/14-0290

Dear Mr de Serpa Soares,

I refer 1o your letter dated 23 January 2014, in which you invited the Technical Secretariat
of the Organisation for the Prohibition of Chemical Weapons (“OPCW™) to contribute to
the Secretary-General’s report on the principle of universal jurisdiction to be prepared
pursuant to General Assembly resolution 68/117 of 16 December 2013,

Paragraph 3 of the said resolution invites “relevant observers, as appropriate, to submit,
before

30 Aprii 2014, information and cbservations on the scope and application of universal
jurisdiction, including, where appropriate, information on relevant applicable international
treaties, their national legal rules and judicial practice™.

I response to this request, [ am pleased 1o iform you that, the number of States Parties
having adopted implementing legislation to criminalise activities prohibited under the
Chemical Weapons Convention has increased from 132 to 136, and the number of States
Parties having included an extraterriforial provision in their legislation has increased from
115 to 121, These figures show a marked improvement from the observations made by our
Office in April 2011 (L/LAO/166208/i1} and Febmary 2012 (L/LAO/173358/12).
Consequently, paragraphs 6 and 7 of the report submitted by our Office 1 2011, and
enclosed herewith, should be amended as foliows:

6. [..] As of 15 April 2014, 136 States Parties to the CWC (72%) had informed the OPCW
of the adoption of implementing legislation criminalising activifies prohibited under the
CWe,

7. In addition, the OPCW notes that, in response (o the exiraterriforiality requirement
contained wnder subparagraph 1(c) of Article VII of the CWC, 121 Stales Parties lo the
CWC (64%) have informed the OPCW that they have extended their penal legislation to
implement the prohibitions of the Convention fo any activity undertaken mpywhere by
natural persons possessing their nationality,
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On behalf of the OPCW, I wish to express our gratitude for inviting again the Technical
Secretariat of the OPCW to comiribute to the report. Please do not hesitate to contact me if
the OPCW can be of any further assistance to these discussions.

Yours sincerely,

Olufemi Elias
Legal Adviser



1. Noting the macdste of the Organisation for the Prohibition of Chemical
Weapons (“OPCW™), this analysis is Hmited to examining the prohibition of
the wse of chemical weapons and the possible exercise of universal jurisdiction

for acts in violation of this prohibition.

2. The OPCW was established fo aclieve the object and purpose of the
Convention on the Prohibition of the Development. Preduction, Stockpiling
and Use of (,hemmcai Weapons and on Thr:n Desuuction {“Chemical Weapons
Conventior”, *Cenvention” or “CWC™! and 1o ensure the implementation of
its provisions. It is not within the wandate of the QPCW to directly undertake
prosecutons of individuals relating 10 a violation of an obligation under the
C'WC, Prosecuylions in fhis regard are io be undertaken in national courss.
Thus, these commerits are Umited to the possible esercise of universal
jurisdiction by narional courts in the case of an alieged breach of a prohibition
set farth by the Convention,

The Chemnleal Wearons Convention and its national implemerntation

3. Article I of the Cherical Weapons Convention establishes & prohibition on
gach State Party, never under any circumstances, “to develop, produce
otherwise acquire, stockpile or retain chenucal wea.pons. or wansier. directly
or indirectly, chemical weapons © anyone” and “to use ¢hemical weapons'

4, In the context of natiomal implementation, States Parties are provided with

some flexibility as 1o how to fulfil thelr obligatons under the Convention.
This flexibility comes directly from Article VI of the CWC, as H rf‘qm;e*
cach Ste Party, “in accordance with its constitutional procesges™ to f qdnpt
the necessary measures to implement its obligations”™ under the Convention.”

&, In pariicular, Article VI{1) of the Convention requires sach State Pazty fo
probibit to natural and legal persons anywhere on its territory any activity
prohibited under the CWC. Moreover, Article V(] )¢) requires States Parties
to extend the penal provisions adopied to implement the CWC to any activity
prohibited to a State Party under the Convention undertaken snywhere by their

nationals. in conformity with international law. The Copvention, however,
does npot reguitz, nor prohibit, Swates Parties from going further and
esiablishing universal jurisdimmn over activities prohibifed under the CW{
that may also constitute universal crimes, e,z the use of chemicsl weapons.

While the ndtional 1m}’11tm“mdtwﬁ measures adopted by the States Parties to
the CWC depend on sach State Party's legal svstem, policy and practice, the
OPCW ohserves that thers {5 an increasing number of Statss Parties that have
acdopted measures that enable them fo prosecute activities reiated to the wse of
chemical weapons 1o their terfitory or in anv olher place under their

(oA

" The Convention was adopred by the Confersrice on Dissrnsamem on 3 Septamber 1992, Opened for
stgnarure on 13 January 1993, 11 enterad invo foree en 29 Aped) 1997,
* Paragrapls 1 of Article W11 of the CWC



jurisdiction or control. As of 1 April 2011 132 (70%) of the States Parties had
informed the OPCW of the adoption of implementing legislation eriminalising
aciivities prohibited under the CWC,
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In addition, the OPCW notwes that, in respomse to the extateritoriality
requirement contained under subparageaph 1oy of Ardele VI of the
Convention. 114 States Parties (61% 7 have ibformed the OPCW that they have
eviended ther penal legisiatton to implement the prohibitdons of
Convention to any activity undertaken anywhere by natral persons possessing
their nationakty.

The OPCW observes that the majority of States Parties have tended net ©
address the ssue of universal jurisdiction in their CWC implementing
legisiation, limitng the scope of thelr measures to the explicit regquirements
preseribed under the Comfenuon To the knowledge of the OPCW a limited
number of States Parties,” on the basis of the voncept of state sovereimnty,
have gone bevond what is required by the CWC and have provided for the
exercise of untversal jurisdiction by thelr natonal cowts for erimes related o
the CWC.

o]

9. Despite the fact thr implementing legisiation of States Parties o the CWC
does not. a8 o general Tendency, mrovide for the exercise of umiversal
jurigdiction, States may have adopred other pieces of legislation, in accordance
with geperal prineiples of imfernanonal law or in response to ather
mternational conventions, allowing for the exercise of universat jurisdiction,
under which CWC-related erines may be progecuted. In this respect, the use
of chemical weapons could, thus, constinie the raterial element of 2 crime
prosecuted in o pational court, if any other conditions established o the
legislation are met.

10. The only internetional crimes by individuals explicitly related tw chemical
weapons which have been codified by the mtemauonal conmumity are the war
crimes of the use of pmﬂ;nn or poisoned weapens® and the use of asphyxiating,
poisencus or other gases’ in both international and non-international armned
conflicts. Nonetheless, the OPCW is of the view that there is a comprehensive
and universal prohibition on the use of ¢hernical weapons in both customary
and conventional international law.”

“Sweden. for instunde, has mken this g step further, by providing in Chapter 2, Sectlon 3 of the
amended Criminal Code that, "5 crime againgt the Convention wiil be seitenced | 3v Swedish law and
at & Swedish court even. if the orime s commitied abrosd and Irespective of the perpemaler’s

patfonality,” this ralsing this offence to the level of an intemational erimé of uhiversal unsdiction, See

CWDG. URev. L, dated 17 MNovember 1998, Other Stutes, eluding Belgium, Finland, Indonesia
Liberia. and Switzerlend have waken the stme approach,

* Rome Statute of the Intarnational Criminal Court | “‘ICC Strnaed™), Article 8oy and Article

802 e o).

LCC Starute, Avticls 3(2¥bixvil) and Artels ${2ei(xiv;,

A series of weaties chhmitsd the use of chemicgl weapens In Incernationad armed conflicrs, Among
them: The Hazue Declaration converning Asphyxiating Gases (18999 the Gengva Gas Prowcol (1925);
Clremical Weapons Copvention, Asticle 1T ¢1993), ICC Stamtx. Article ${2ub)xwiil) and Asvicle
S{Welxdv) (1998 as amended in 20103 Wih respect to non-imtemational armed conflicts see other

instruments such a8 the Mendoza Declaration on Chemieal and Biclogicsl Weapons (1991 the
3
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11, According to customary mtemational humaniarian law the use of these
waapons is prohibited tv all parties 1o an armed conflict, whether of an

nternational or nop-international chavacter. The prohibition of the use of

chemical weapone s also reflected in the 1egi‘siaﬁﬁn of many States. in
wmerous declaraiions and practice by Btates, m international’ and national
case-law’ and in numerous military manuals. Moreover, the United Nations
("UNT) Seeurity Council has censistently condemned the use of chemical
weapons by States” and, more recently, UN Security Couneil resolution 1540
(2004) reafbirmed that the proliferation of chemical weapons constitutes a
threat to international peace and security. In addition, States regularty declare
that chemical weapons must never be used and must be destroyed.

National prosecutions For the use of chemical wespons

12. The OPCW has not found auy exmnple of States exercising universal
Jurisdiction 1o prosecute individuals for the use of chemical weapons on the
basis of their CWC mmplementing legisiation. There are instances. howsver,
where the use of chemical weapans of velaed offences have been prosecutad
ag international orimes, and there is at least one instance In which a national
court has considersd the use of chemical wedpons as constitnting an
International erime 1o the exercise of s universal jurisdiction.

13. At least two nationsl courts, namely the Supreme Court of the Netherlands and
the Iragi High Tribunal, have examined the use of chemucal weapons as
constittting war crimes, ¢rimes agaimt humanity and genocide i the Fan

Anraat case’® and the Anfol case,! re:fpﬁcnveh In the Fan Amadt case.

Cattagsne Dreclaration on Wespens of Mass Destruction {1991) prehsn—sé-ve Agresment on
Respect for Hiunan Rights and THL m the Pll_hppllﬁs Part IV, Articie rl{ 119981,

Pravecudor v. Dusho Tadie, Cdge Vo, IT-94 | ARTL 2 Gerober 1995 (10 ’"’Y Appeals Chamber). The
ICTY held i paragraph 124 that “thers undisputedly emerged a geners] consensus in Te Mtemational
commenity on the principle that the use of [chenucal] weapons is also prohibited in rema) armed
confliots™,

* Sew, o.z. Colombia, Constitutional Court, Censtitutiona! Case No, T-225/05 Japan, Diswict Court of

Tolkya, "mrm,ai-:z Crge.
"See UN Securlny Council resolution 382 (1986), resolution 596 (1987), resohmion 612 (1985} and
resalution 620 (Y988) in the cmtmt of the Iran-Irag Waz,

¥ i e judgment rendeved on 23 December 2003, the District Coust of The Fague convicwed Mr Frans
van Anrsat for aiding and abetiing viclstons of the laws and customs of war. The Court. however,
acquitied the appiicant of the first primary charge. aiding and abotiing genicide, finding that genocida!
zent on his parl could not be proved. The District Cowrt sentenced him o ffieen vears i prison. Poth
the Court of Appeals of The Hague o9 May 2007 and the Supreme Court of the Netherlands on 36
jane 2009 uphetd the canvmmn The Judgments are fvaiiabie a
TrnsAvew hameiesticenaral eveCachs! G141 L himd

W addam Hussein, his cousin Al Hassan & ~Me1 id, gnd five other co-Defendanty were referred 1o mial
w the Tradi Migh Tribuna! based on their alis grsci roles i planning. anthorizing and exsouting the 1983
Arsfal campaign. 2 sefies of large- -seale nrtacks agains the Kurdish popuition of nerthemn frag. The
fragi Figh Tribunal is an internavionalised rational cour. exercising jurisdiction over lregl nationals or
residents for specific orimes, mamety. genoefde, orimes agaibse humanify, war crimes, and under certain
cireumstaness, violations of other fragi laws. See Article 11 of the %mrmf of the Iragi Special Tribunal
wsned 10 Deceniber 2003 by the Coalitlon Provisional Authoriey of Irag and promuipated. as amended
as Law Mo, 10 {2008) For reference seer himfiwww wial-chory c‘:‘;,g;_:rw*n“* rurming-the
subligfemariona-usios-man et iena - Jusscemandarehiv g (1D Jorme frp




charges of aiding and abemng genocide and alding and abetting violadons of
the laws and customs of war were brought against the defendars, whe was
determined 6 have knowingly and intentonally supplied chemicals which
were used by the former Iragl regime to produce chemical weapons againgt
Iran and the Rurdish population. In the 4wjnd case, the Tragl High Tribumal

war crimes for thew alleged roles in plenning, authorizing and executing the
1988 Anfal campaign. a series of large-scale attacks against the Kurdish
poputaton of narthem Iraq which invelved the use of chemical weapons. All
fhege eases, however, congerned prosecution in courts of nationals of the
States exercising jurisdiction,

14. The OPUW notes that one further State, namelv Denmark, relving directly on
the principle of universal jurisdiction, brought charges againgt o forejgn
national, General Nizar Khazrafi, who was allsgedly invelved in the use of
chernical weapons againgt Iranian troops and the Kurdish population. The case
was not prosecuted on the basis of a violation of the CWC but, rather. as a war
erime il:ljif":olaﬂ@ﬂ of the 1949 Geneva Conventions and various human vights
abuses.™

15,1t is observed that, whereas in the Von dwraar case and the Anfeal case there
was no assertion of exercise of wuversal jurisdiction by the courts of the
Netherlands and Iraq as the ciimes in question were committed by nationals,
in the charges brought against General Nizar al-Khazrgii by the Danish
authozities, the principle of universal jurisdiction was the basis for
prosecution, [t iz submitted, however, that the characterisation of the use of
chemical weapons as war crimes, crimes against hamanity or genoeide, conld
provide a basis for the exercise of universa! jurisdiction for the prosecution of
the use of cherical weapons by national courts in those States thar recognize
he exercise of wniversal jutisdicton over the most serfous international
offenices.

Conclusion

16. The prabibitien of the ase of chemical weapons contained under Article { of
the Chemical Weapons Convention exdsts as a prineiple of customary
international law and, thus, is appiicable to all States, even to those that have
not becone a party to the Converition,

bty { £ umst it edu/d paperchase L2008 I oo pmesa s no-chemicalalbexeontion. gy, “Chemipad
AW Benmaced o Denb Agsin,  Glebal  Securey Newswire, Tuesday, 19 lasuarp 2000
e/ /W’W’W.g.rir)b;ﬂmﬁﬁuf‘r_‘?l’l&’M%\Vﬁi‘.ﬁr'ﬂ;f’}“:_ﬁ‘fRW LN, pady pin.

“ The trigl in this case was, however, never completed, Althovgh Genzrzl Nizar al-Khazrajl, was
placed weder house arrest, dn 2002 he escaped from Deénmark. Subsequentiy, the Danish authorites
issued both wational and inwrnational arrést warrants and indieated thelr willingness io reguest an
extradition in the svem the aceused Js found dbroad. See; REDRESS mnd FIDIL Universal Jurisdiorion
in the European Linicin, Comntry Stutdies, svailable af
Wt diweww, redress oreddownlnadsiconferedeaseonnnyie2isudisppdf, visited on 4 April 2077, Alsa
see Richard Beeston, “War erimes arest blow o Iradi oppusitien”™, The Times {Londan), 20 November
2002,
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7. The Chemical Weapons Convention does not explicitly require Swates Parties

o
fel

—
A

1o prosecuie the activities prohibited umder the Convention on the basis of
universal jurisdiction. It only reguires Swates Parties 1o enact legisiation 1o
enable them to prosecite such prohibited activities when these are commitied

anywhere by their nationals or within their terriwrial jnisdicton,

. States Parties are not prevented from going bevond the requirements of th

-
(;‘onvem*'op and providing in their legisietion for universal jurisdiction as a
basis for prosecuting activities prolibited uoder the Convention, However,
only a limited number of Sties Farties have made the commission of CWC
rohibited activ itiex, such as the use of phernical weapons, crimes of universal

'“CJ

jurisdiction in ther CWC implememing legislation.

. While the use of chemical weapons has not been prosecuted by national courtts

on the hasis of undversal jurisdiciion, its chsracierisation as the material
slernent of war ¢rimes. crimes against bumardty or genocide, could provide g

Basis for the exercise of universal jurisdiction in those ¢ Stafes that recoynize

this principle ay.a basis for prosecution of international crimes.
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