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BHCXynJIEHHE

npeflcxaBHTeJifl Pocchhckoh Oeflepaifim
B niecTOM KOMHxexe 73-h cccchh TeiiepajibHoii AccaMSjieii OOH

no nyHKxy noBecxKH flnn «^0KJiafl Komhcchh Me^flyHapoflHoro npaBa»
(XcMbi: «70-JiexHe Komhcchh Mcay^yHapoflHoro npaBa», «nocjieflyionnHe

corjiameHHH h nocjie^yioufaH npaKXHKa b cbhsh c xojiKOBaHHCM ;foroBopoB»,
«BbiHBJieHHe oSbiHHoro MenyiyHapoflHoro npaBa» h

«06ufHe npHHRHnbi npaBa»)

24 0KTg6pH 2018 roja

r-H npeaceflaxejiB,

no3BOJibTe no6jiarofl;apHTi> npe;ncej^aTejia Komhcchh MeacfljiTHapoflHoro npaaa

rocnoaHHa S^yap^a BaneHCHH-OcnHHy 3a npe^tcxaBJieHHe ;i;oKJiafla KMII h

no3flpaBHTB Komhcchk) h ee hjichob c 70-JieTHHM loSHJiecM 3Toro Ba^HeHmero

oprana b chctcmc OOH.

Komhcchh hc tojibko BHecjia 3HaHHTejiBHBiH BKJiazi b paaBHXHe coBpeMCHHoro

MeHCflyHapo;i;Horo npaBa, ona H3MeHHJia ero jiaHAina4)x. Ccxoahh MCJK^iyHapoAHBie

oxHoineHHH HejiB3H npeflcxaBHXB 6e3 flOKyMCHXOB, npocKXBi KoxopBix roxoBHJia

Komhcchh - BeHCKan KOHBeHHHH o npaae MeHc^tynapoflRBix fl;oroBOpoB, Bchckhc

KOHBCHPHH O JtHHJIOMaXHHeCKHX H KOHCyJIBCKHX CHOmCHHHX, KOHBeHHHH OOH HO

MopcKOMy npaay.



Hania cxpana ropfl^Hxc^ lopHCTaMH-Me^^iyHapojDiHHKaMH, Koxoptie b pasHBic

roflBi 6buiH HJienaMH KMII: 3to B.M.Kopei5KHH, O.H.Ko^eBHHKOB, C.B.KpBinoB,

r.H.TyHKHH, H.A.ymaKOB, lOT-BapceroB, B.C.BepemeTHH, H.H.JIyKamyK,

B.H.Ky3He^0B, P.A.KonoflKHH, KXTeBOpraH. Ohh He tojibko bhochjih BKJia^ b

pa6oTy Komhcchh, ho h 6bijih CBasyionuiM sbchom Meac^y KoMHCcneH h

aKai^eMHHecKHM coo6niecTBOM nanieii cxpaHBi. MHorne h3 hhx aBJiajiHCB aBxcpaMH

yHe6HBix KypcoB h MOHorpa(^Ha, o6oramaH ccBexcKyK) h poccHHCKyio nayKy

MeagayHapojDtHoro npana.

yHHKajiBHOcxB KoMHCCHH 3aKnK)Haexca B xoM, Hxo ona npe;i;cxaBJiaex co6oh

BO^JIO^^eHHe mbichh bccx npaBOBBix chcxcm MHpa h ^taex B03M0acH0CXB bccm

pexHOHaM BHOCHXB BKJia;^ B 4)opMHpoBaHHe HOBBix HOpM MeacflyHapoflHoro HpaBa.

EED(e oflHa BaacHaa nepxa Komhcchh - oxcyxcxBHe nojiHXH3aii;HH h cxpeMJienne

pa6oxaxB na ocHOBe KOHcencyca. HojiaraeM KpaHHe Ba^KHBiM coxpanaxB 3XH

xpaflHHHH. FojiocoBaHHa b Komhcchh Heo6xoflHMO H36eraxB. y6excfleHBH hxo6bi

6bixb 3(|)(^eKXHBHBiMH, HopMBi MexcflyHapoflHoxo HpaBa ;i;ojiacHBi ̂ aaaxB omjaHCHHe

conpHHacxHocxH BceM cxpanaM h pernonaM, no3xoMy 3fl;ecB neyMecxna cneniKa h

HaMcpeHHe aaxBcpAHXB xojibko o^Hy xoHxy 3peHHH, flaace ecjiH 3x0 xonxa apcHHa

5ojiBniHHCXBa. B hcjiom nojiaracM, hxo Komhcchh 6buio 6bi nojieano chh3hxb xcmh

CBoeii pa6oxBi. 3xo, na nani BSTJim, «aJio 6bi bo3m03khocxb rocy;tapcxBaM 6ojiee

xmaxejiBHO aHajiH3HpoBaxB npo;];yKXBi Komhcchh h cnoco6cxBOBajio 6bi BBipa6oxKe

npoeKxoB, KoxopBie 6bijih 6bi BocxpeSoBaHBi rocyAapcxBaMH.

B 3X0M KOHxeKcxe He Menee BaacHO, hxo6bi Komhcchh cjiBimana h ̂tojiacHBiM

o6pa30M yHHXBiBana mhchhh rocyflapcxB. IIojiaraeM, hxo Hecorjiacne ;i;ejieraHHH c

KaKHM-jiH6o nojioaceHHCM b pa3pa6axBiBaeMOM npoexxe hojixcho BocnpHHHMaxBca

cepBCBHO H BecxH K npo^tojixceHHK) paSoxBi Hafl xeMOH, ;i;aHce ecjiH ajih 3xoro

xpe6yexcH oxjiohchxb nepezi;aHy cooxsexcxByionxero xexcxa b UlecxoH komhxcx.



Eme o;i;Ha npo6jieMa, KOTOpyio xotcjiocl 6hi ceiiHac saxpoHyxb, axo

BsaHMO^eHCXBHe Komhcchh h Illecxoro KOMHxexa. Kax HSBecxHO, b nocjieflHee

BpeMX npoeKXbi Komhcchh hc xaK nacxo cxanoBaxca ochoboh flajibHeHmeH

pa5oxLi Hafl MexcflyHapo;i;m>iMH floroBopaMH. Bonpoc o xom, ncHCMy xaK

npoHcxojp[x, Moxcex 6Bixb npeflMexoM oxflejibHOH ^tncKyccHH. Kax npaBHJio,

reHcpajibHaa AccaMSjiea npHHHMaex k CBeAeHHio cooxBexcxByion^HH npocKX h

npHBJieKaer k Heny BHHMaHHC rocy;;apcxB. OflHaKO HaimoHanbHbie h

MCXCAyHapGflHbie cyfle6Hbie HHCxanpHH Hcnojibsyiox 3xh xckcxh xax HHcaHoe

o6biHHoe npaBO, necMoxpa na pasjiHHHbie MHCHHa rocy^iapcxB, BbicKaaaHHbie no

HpocKxaM B UlecxoM KOMHxexe. Kax npeflcxaBJixexcx, axox acncKX Heo5xoAHMO

/tonojiHHxejibHO ocMbicjiHXb rocy^tapcxBaM. Komhcchh, xax npaBHJio, xoxobhx

npocKXbi BbicoKoro xanecxBa, oflnaKO ̂ ajiCKO ne bo bccx cjiynaax ohh oxpa^aiox

o6biHHoe MexgaynapoflHoe npaBO. Bojiee xoro, hohxh b KaxwoM npoexxe HMeioxca

nHCKyccHOHHbie HonoxceHHH, c KOxopbiMH ne coraacHJiHCb xe hjih HHbie

rocynapcxBa, B sxoh cbhsh, ksk npcflcxaBnaexca, 6buio 6bi nojiesHbiM b

cooxBexcxByiontHX pemeHHHX lUecxoro KOMHxexa, npHHHMaionoix k cBC^teHHio

npo^iyKXbi Komhcchh, onnoBpeMeHHO npHBjieKaxb BHHMaHHC k BbicxynjieHHHM

rocy^apcxB, a bosmoxcho h nySjiHKOBaxb KOMnnjianHH xaxHX BbicxynnenHH.

r ocno^HH npcAcenaxejib,

PaspeniHxe nepeiixH k xcmbm na hobccxkc Komhcchh. lOSHJicHRbiH ro^

cxaji nee BccbMa npoAyKXHBHbiM - bo BxopoM hxcehh 6buiH oflo6peHbi flBa

npocKxa BbiBOflOB no xcmbm «nocjie;tyK)n];He cornamenHX h nocjie^yionaaa npaxxmca

B CBH3H c xojiKOBanneM noroBopoB» H «BbiHBJieHHe o5biHHoro Mexcflj^apo^Horo

npaBa».

Hanny c «nocjieBiyiomHX corJiauieHHH h nocjieflyiomeH npaKXHKH b cbhsh

c  TOJiKOBaHHeM floroBopoB». ripexcne Bcero, BbipaxcacM rjiy6oKyio

npH3HaxejibH0cxb 3a MacmxaGnoe h rJiy6oKoe HccjienoBanne xcmbi, ocymecxBJienHoe

CnennoKJiannHKOM FeoproM Hoxbxe.



B i];ejioM noAZtepHHBaeM peKOMeHwaitmo Komhcchh renaccaiviGjiee npHHHTb k

CBefleHHK) CBo^i; hs 13 npoeKxoB bbibo^ob h o6paTHTB BHHMaHHe Ha hhx h

KOMMeHXapHH K HHM.

noflAepacHBaeM no^xoa Komhcchh k xcmc, a hmchho xox (|)aKx, hxo ee

paspaSoxKa ocHOBana na ̂ pome;^^IHX npoBCpKy BpeMCHCM nojioxceHHax BeHCKOH

KOHBeH^HH 0 HpaBC Mexy^yHapoflHbix floroBopoB h c^opMyjinpoBanHbix b hch

npaBHiiax xojiKOBaHHa.

Xoxenn 6bi oco6o noflHepKnyxb xox (j[)aKx, hxo ochoboh xonKOBaHHa no

BencKOH kohbchhhh BBJiaexca xckcx cooxBCxcxByionxero ̂ loroBopa b cooxbcxcxbhh c

oSbiHHbiM snaneHHeM HcnojibsycMbix b hcm xepMHHOB. Hcxo;?h H3 axoro moxcho

yxBcpxc^taxb, hxo ccjih xckcx ^oroBopa ji;ocxaxoHHO acen, xo HHbie cpe^tcxna

xojiKOBaHHa floroBopa Moryx ne noxpe6oBaxbca hjih Hipaxb BcnoMoraxejibnyio poHb.

HcnonbsoBaHHC ace bcc 6onee pacnmpcHHoro cnncKa cpcACXB xoJiKOBaHHX

xpe6yexca xojibko b cjiynae neacnocxH xcKcxa. Oco6eHHO 3xo hmccx oxnomeHHC k

^OnOHHHXCJIbHblM CpC/tCXBaM XOJIKOBaHHX, OXpa^CHHblM B cxaxbc 32 Bchckoh

KOHBCHDIHH, HCHOJIbSOBaHHC KOXOpblX aBJIXCXCa (|)aKyJIbXaXHBHbIM.

Hxo Kacaexca npocKxa BWBOfla Ho pojiH penicHHH, npHnaxbix b paMxax

MeacflynapoflHbix KOH(i)epeHii;HH rocyAapcxB-ynacxRHKOB, xo, kbk npcflcxaBJiaexca,

lOpHflHHCCKHH 34)4)eKX XBKHX pemCHHH SBBHCHX HC XOJIbKO OX /tOXOBOpa H HpaBHJI

npoii;eflypbi (xoxa h 3xo Baacno, nocKonbKy hmccxcx npaxxHRa, Ko^a xaicHC pemcHHa

npHHHMaioxca c HapyincHHCM Manflaxa hjih npaBHJi npoHcaypbi). On saBHCHX ox

xoro, 6buio jiH pemcHHe npHHxxo KoncencycoM hjih HesnaHHXcjibHbiM

6ojibiiiHHCxBOM rocy;];apcxB, xoxa h npcflycMOxpenHbiM npaBHJiaMH npoHe^ypbi. B

3XOM KOHXCKCXe HMCCX SHaHCHHC H HOBCflCHHC FOCy^^apCXB B CBSSH C HpHHaXHCM

pcincHHa (saaBJicHHa no moxhbbm h x.a-)-

B npocKxc BbiBo;];a 12 pcHb h^cx o xom, hxo nocjicayiomcc coxjiamcHHC h

nocjicjiyiomaa npaKXHKa Moaccx BOSHHKaxb hs npaKXHKH McacBynapojiHOH

opraHHsaHHH npn npHMcncHHH cBOcro yHpc^HxcjibHoro floicyMCHxa, IIonaracM, hxo



sj^ecB cneayeT pasnHHaxb pasHbie BHflbi npaKXHKH opraHHsapHH. HanpHMep,

npaKXHKa oprana, npeflcxaBJMiomero Bcex hjichob 3xoh opraHHsapHH, ocoSchho

Bbipa6oxaHHaa KOHceHcycoM, Moxcex aBJiaxbca npaxxHROH hjih corjiameHHeM wia

pejieii xojiKOBaHHX ynpeAHxejibHoro AOKyMCHxa opraHHsapHH, nocKOJibKy ona, no

cyxH, RBJixexca npaKXHKOH rocyAapcxB, coaflaBurax opraHHsapmo. Hxo Kacaexca

npaKXHKH opraHOB yaKoro cocxaBa hjih flOJixcnocxEbix jihi^ opranHaaipiH, xo b axoM

cjiynae HMeex ananeHHe ne npaKXHKa caMa no ce6e, a cKopee peaiopiB na axy

npaKXHKy co cxoponbi rocyflapcxB-HJienoB.

y naineH ;[i;ejieraij;HH ecxb coMHenna b oxnomenHH xiynKxa 3 npocKxa BbiBOfla

13, corjiacHo KoxopoMy floroBopnbie opranbi Moryx yKaabmaxb na nocjie^yiomee

corjiameHHe hjih npaKXHKy. B axoM KonxcKCxe xaKXce xjiaBHbiM HBnaexca peaKipia na

cooxBexcxByiomee pemenHe hhh peKOMeH;i;an;HK> co cxopoHbi rocy^apcxB.

Tenepb xoxejiocb 6bi CKaaaxb necKOJibKO cjiob oxnocHxejibHO npoeicxoB

BbiBo;i;oB no xcmc «BbiflBJieHHe o6wHHoro Meac^iyHapoflHoro npaBa». Ilpexwe

Bcero, paapeniHxe Bbipaanxb npHanaxejibnocxb r-ny MaiiKJiy By;iy aa paapa6oxKy h

ycneniHoe aaBepmenHe xcmw.

IIpoeKXbi BbiBOflOB no axoH xcmc BecbMa aKxyajibHbi, nocKOJibicy ohh

npnaBanbi npoxHBOCxoaxb xeHAenHHH, npoaBHBnieHca b pa6oxe MexcflynapOAHbix h

HaHHonajibHbix cyflOB, c jiexKocxbio onpeji;ejiaxb nannHHe oSbranoH nopMbi npaBa na

ocHOBC MHCHHa xoxo HJIH HHOXO McxcjiyHapoflHoro oprana hjih npaKXHKH

orpaHHHeHHOH rpynnbi rocyjDiapcxB. B axoii CBaan y6e)K;i;eHbi, hxo HMCiomHHca

npocKx npHHecex Sojibinyio npaKXHHecKyio nojibay.



Mbi b itejioM noOTepaKHBaeM peKOMeH;^aI];HK> Komhcchh o npHHHTHH k

CBefleHHK) npocKxa BbiBO^(OB H npHBJieHeHHH BHHMaHHa rocyflapcTB k hhm. He

BospaacaeM xaicace npoxHB oGpameHiM npHSbma k rocyaapcxBaM iiy6jraK0Baxb cbok)

npaKXHKy. B xo ®e BpeMa nojiaracM, hxo sacjiy^HBaex flonojiHHxejiBHoro aHajiHsa

i^ejiecooSpasHOCxb oxcbuiKH k iiy6nHKaii;HHM CeKpexapnaxa OOH KaK

CBHflexejibcxBaM oSbiHHoro MeacflynapoflHoro npaaa hjih cos^aHHe

cooxBexcxByiomeH 6a3bi ;taHHbix xaKHX CBH^exejibCXB. KaK npe^tcxaBJiaexcK, axo

Moacex npHBecxH k xoMy, hxo MeacflyHapo;];Hbie h Hai];HOHajibHbie cy^bi naHHyx

Hepnaxb hs xaKHx iiy6jiHKai];HH h 6a3 ;i;aHHbix o6biHHbie HopMbi npaaa, ne npoBo^i;a

flonojiHHxejibHoro aHanHsa. 3xoro Heo6xoflHMO H36excaxb. Ha Ham Bsxjwfl, Ka^^aa

cyfleSHaa HHCxaHipia ;i;ojiacHa caMocxoaxenbHO opeHHBaxb HajiHHHC b onpe^ejieHHOH

o6nacxH cooxBexcxByiomeH npaKXHKH h opinio juris, a ne nepnaxb HH(|)opMaipno h3

eflHHOrO HCXOHHHKa,

KpoMe xoro, KaK npe^^cxaBJiaexca, 6buio 5bi noneanbiM o6paxHXb BHHMaHHe b

cooxBexcxByiomeH peaomoipiH renepajibHOH AccaM6jieH na KOMMenxapHH

rocyflapcxB, BbicKaaaHHbie no npocKxy BbiBOflOB. Co cboch cxopOHbi, xoxejiH 6bi

oxMexHXb cjie^yion^ee.

B opoeKxe yKaabiBaexca, nxo oh ne aaxpaxHBaex cooxHomeHHx Mexc^y

pa3JiHHHbiMH HCxoHHHKaMH HpaBa, xaKHMH KaK o6biHHoe HpaBO H MexcflyHapoflHbie

B;oroBOpbi HJIH HopMbi jus cogens. TaKOH no^xofl npeACxaBjiaexca BCpHbiM jinmb

oxnacxH. CoBpeMeHHoe MexcAynapoAHoe npaBO - BecbMa paaBHxaa CHCxeMa h, xoxa

ona o6jiaAaex MenbmeH onpeAejienHOCXbio, hcm CHCxeMbi BHyxpcHHero npaaa, e^Ba

jiH B Hacxoamee BpeMa moxcho naiixH o6nacxb MexcAynapoAHbix oxHomeHHH,

Koxopaa HHKaK ne aaxparHBajiacb 6bi xeM hjih hhhm MexcAynapoAHbiM AoroBOpoM

HJIH HopMOH jus cogens.



Hcxo^a H3 3Toro, KaK MBi yxcc He pa3 OTMeHajiH panee, saxcHO 6i>ijio 6i>i

OTpasHTL B npoeKxe, hto npaKrmca hjih opinio juris ne Moryr cjioxchtbcx b HOpMy

o6biHHoro MexmyHapoAHoro npaaa, ecjiH ona ne cooxBercTByeT AeficxByiomeH

HopMeyw^ cogens nnn HOpMe MeacAyHapoAHoro AoroBopa. Bea npHMeneHHa xaKoro

npaBHAa onpeAeneHHe naAHAHH HopMBi o6biHHoro npaaa 6biiio 6bi onacHbiM

saHxxHCM. AHajioxHHHoe npaBHAO ecxb b BencKOH kohbchahh o npase

MeACAynapoAHbix AoroBOpoB, xac yKasbiBaexca na neAeHCXBHxejibHOCxb AoroBopa, ne

cooxBcxcxByioiAero HopMe jus cogens.

B ACAOM Mbi noAAepxcHBacM o6mHH hoaxoa, saKpeiuieHKbiH b npoeKxe h

ocHOBaHHbiH Ha cxaxbe 38 Cxaxyxa MexcAynapoAHoro CyAa, o xom, hxo ajih

B03HHKH0BeHHa HopMbi o6biHHoro MeacAyHapoAHOxo npaBa xpeSyexca Bceo6n^aa

npaKXHKa rocyA^pcxB h opinio juris, h o6a 3xh 3AeMeHxa aoji^hh ycxaHaBJiHBaxbCH

OXACJIbHO.

B XOM, Hxo KacaexcH npoeKxa BbiBOAa 4 «Tpe6oBaHHe HajiHHHa npaKXHKH»,

hcxoahm h3 xoro, hxo xonbKO npaKXHKa rocyAapcxB Moxcex BHOCHXb BKiiaA b

4>opMHpoBaHHe o6biHHoro npaBa. IIpaKXHKa McxcAynapoAHbix opranHaaAHH cana no

ce6e ne Moxcex HMexb anajioraHHoro 34)4>eKxa, CKopee HMeex anaHenHe peaKAHH na

xaKyio HpaKXHKy co cxoponbi rocyAapcxB.

IlynKX 2 BbiBOAa 8, KOXopbiH npxMO aaKpenjixex oxcyxcxBHe Heo6xoAHMOcxH

npoAOJixcHxejibHocxH npaKXHKH, na nam BarnaA, He npeACxaBJiaexca noAeanbiM.

BoJiee HpaBHJibHbiM 6biiio 6bi yxaaaxb na xo, hxo ajix 4>opMHpoBaHHa o6biHHOH

nopMbi npaBa npaKXHKa AOJixcna 6bixb ycxanoBKBUieiicH.

y nac BbiabiBaex onpeAejiennbie Bonpocbi nynKX 3 npoexra BbiBOAa 10,

coraacHO KoxopoMy oxcyxcxBHe peaKpHH na npaKXHKy M03Kex cBHAexenbcxBOBaxb o

npHsnanHH b KanecxBe npaBOBOH nopMbi (opinio juris). KaK HaaecxHO, rocyAapcxBa

Moryx BoaAcpxcHBaxbca ox aaaBJienna noannHH no xoMy hjih nnoMy noBOAy BBHAy

nojiHXHHecKHX cooOpaxceHHH, H 3X0 ne aojdkho pacpenHBaxbca KaK 4>opMa opinio

juris.



B TOM HTO Kacaexca SHaneHiia floroBopoB flJia BBiaBJiemia o6biHHoro npaBa

(BBiBOfl 11), TO s^ecb BaacHO He cosflaxb BnenaTJieHHa, hto Kaacfltra mhotoctopohkhh

floroBop c fl;ocTaTOHHO nmpoKHM ynacTHeM cos^acT HopMy o6biHHoro npaaa. Kax

HSBecTHO, ̂ 0Be;^eHHe rocy^apcTBa no co6jnofleHHK) ;i;oroBopa ne ;^OJIacHO caMO no

ce6e CHHTaTBCH BBipaacenneM npaKiHKH rocyflapCTBa hjih opinio juris flJia itejien

4)opMHpoBaHHa HopMBi o6BiHHoro npaBa.

He Bnonne pasflenaeM no^xofl, HaiioaceHHBiH b npoeKxe BBiBOfla 12

«Pe30jnon;HH Meag^ynapoAHBix opraHH3au;HH n MeacnpaBHTejiBCTBenHBix

KOH(|)epeHi]jiH». Pe3onK)nHfl Moacex cnyacHTB cBH^^erejiBCTBOM wia ycTaHOBJienna

HairaHHH HJIH coflepacaHHa nopMBi o6BiHHoro npana BKyne c noBeflenneM rocyfl;apcTB

npH ee npHnaTHH (npHHaxa jih pe30JiK)nHa KOHcencycoM hjih rojiocoBanHeM, KaicHe

3aaBJieHHa ̂ ejiaiOTca no mothbbm npHHaTHH xaKOH pe30Jiion;HH).

BaacHBiM npaBHJiOM aBJiaexca npoeKT BBiBO^ia 15 o nacTOHHHBO B03pa^aK)meM

rocyflapcTBe. Hcxo;];hm h3 toto, hto ecjin KaKoe-nnSo rocyflapcTBO aaaBHJio o tom,

HTO cooTBeTCTByiomee noBe^enne h opinio juris ne HBJiaeTca nopMoii oSbihhoto

npaBa, to Taxaa nopMa, flaace ecjin ona B03HHKaeT b oTHomemMX Meawy ApyniMH

rocyflapcTBaMH, ne 6yji;eT fljia nero o6a3aTejiBHOH.

B 3T0M KOHTOKCTe, K coacajieHHK), ocTajica ne paccMOTpennBiM Bonpoc o tom,

HTO npoHcxo;^HT B cHTyapHH, Kor^a xaKHX rocy;iapcTB flocTaxoHHO mhoto. OananaeT

JIH 3T0, HTO HopMa MeacflyHapoAHOTO oSbihhoto npaBa ne cjioacnnacB?

FocnoAHH HpeAceAaTenB,

B pa3Aejie no ApyrnM peineHHHM Komhcchh xotojiocb 6bi noAeJiHTBca

HaiiiHMH coo6paaceHHHMH no TeMe, KOTopaa 6BiJia BKmoHena b nporpaMMy pa6oTy

KMH, a HMenno «06mHe npHHHHnbi npaBa».



Ha Ham Bsrjw^t, TeMa oSniHX npHHiijraoB npaBa npe^icxaBjiaex HecoMHenHBiH

HHxepec c xoHKH speHHH ;i;oKxpHHBi H HpaKXHKH. BMecxe c xeM, HonaraeM, hxo c

yqexoM cnemi(i)HKH xcmbi cjie^yex ;tonojraHxejibHO nojoyMaxb Ha;^ 4>opMOH 6y;^ymeH

paSoxBi. Ha nam bsfjiha, HaH6ojiee y;];aHHOH 4>opMOH KOHCHHoro npo^iyKxa

Komhcchh Mor 6bi cxaxt aHajiHXEraecKHH flOKJiafl.

BHHMaxejibHO HsymuiH npeflBapHxejiBHBiH ;toKJia;t r-na Mapcejio BacKec-

BepMyfl;eca no axoii xcmc. BesycjioBHO, KOHi^enuHB o6ihhx npHHitHnoB npaaa

noflJie^HX ;^aJIBHeHmeH rjiy6oKOH npopa6oxKe. Oj(HaKO yme na AanHOM axane

nojiaraeM BOSMoacHBiM npefl;cxaBHXB HeKoxopBie KOMMenxapHH no cymecxny

paccMaxpHBaeMoro Bonpoca, c^epe oxBaxa xcmbi h Mexofl;aM ee Hccjie^i;oBanHH.

npo6jieMa o6npK npHnipmoB npaaa SBiiia n Bce eme HBJiaexcfl npe^MexoM

oxcHBnennoH ;];oKxpHnaiiBnoH OTCKyccnn rjiaanBiM o6pa30M b cbhsh c no^n. c) n. 1

ex. 38 Cxaxyxa Hocxoannon naxaxBi Mexcaynapoflnoro npaBocyanx, a b nacxoxmee

BpeMa Mexc^iynapoflnoro Cy^a. S^ecB cJIe;^yex oxmcxhxb, hxo jjjisi xonKOBanna

cooxBexcxByiomero nojioxcenna Cxaxyxa Mexyiynapoflnoro Cy^a nivieex b ochobhom

HCxopnnecKoe ananenne xo nonHManne, Koxopoe BKnaflBiBaxocB b oxox nymcx

cocxaBHxejiHMH Cxaxyxa Hocxoannon naiiaxBi Mcxc^iynapoflnoro npaBocyflna.

Cxaxyx Meacflynapoflnoro Cy^a aBJiaexca oxjinnnBiM ox Cxaxyxa Hocxoannon

nanaxBi Mexyiynapoflnoro npaBOcy^tna Mexc;i;ynapo;];no-npaBOBBiM aKxoM, n

pa3pa6axBiBaiica on b coBepmenno hhbix ncxopHnecKHX peajinax. Hcxo^hm hs xoro,

HXO HccjieflOBanne xcmbi o6ni;HX npnnpnnoB npaBa b CBexe npaKXHKH Hocxoannon

nanaxBi Mexcflynapo;pioro npaBocy;i;Ha ne Bceraa Moxcex 6bixb onpaBflannBiM.
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KaK npeflcxaBJiaexca, cymecxBeHHoe sHaneHHe hjih noHHMaHHH nofln. c) n, 1

ex. 38 Cxaxyxa Me^cnynaponHoro oy^a HMeex nojioaceHHe o xom, hxo Cyn o5H3aH

pemaxB nepeaanHBie eMy cnopBi Ha ocHOBaHHH MeacflynaponHoro npasa. Hs axoro

nojio^ceHHa cjienyex, hxo npHMeHaeMBie CynoM oSmHe npHHiiHiiBi npasa sbjihioxch

HopMaMH MeawynapofflHoro npaaa. KaK cnpaBeflJiHBO oxMcnaji b bxoh cbhsh

aBXOpHxexHBffl coBexcKHH lopHcx-MeacnyHapoAHHK, cynBH Meac^QoiapoflHoro Cyna

B.M.KopeiiKHH: «Cyn oSasan ftpHMenaxB npHHHHHBi MeacnynapoflHoro npaBa, ho ne

npMmTWTTBT BHyxpeHHero npaaa rocyflapcxB». KaK npencxaBJiaexca, paspaSoxKa xcmbi

o6niHx npHHmmoB npaaa noflJieacHx HccjieflOBaHHio b MejKnyHapoflHO-npaBOBOM

KOHxeKCxe.

B  3X0H CBflSH o6paXHnH 6bI BHHMaHHe Ha XaKOH HpeWIOaCeHHBIH

CneimoKiianHHKOM noflxoii; k HCCJienoBaHHio npo6jieMaxHKH o6ni;HX npHHHHnoB

npaBa, b ocHOBe Koxoporo jieacHX, b xom hhcjic, anajiHS HapHonajiBHOH cyne6H0H

npaKXHKH rocynapcxB. BesycjiOBHO, HopMaxHBHBie npHHipinBi HapHOHajiBHBEC

HpaBOBBix CHCxeM oKasBiBaiox BJiHHHHe Ha pasBHXHe MeacnynaponHoro npaaa. Bojiee

xoro, OHH Moryx hbjmxbch h MaxepnajioM HJia cosflaHH^i cooxBexcxByionpix

MexcHynapoHHO-npaBOBBix HOpM. O^aKO HopMBi BHyxpHrocyflapcxBeHHoro npaaa

nonjieacax HSMeneHHio rocynapcxBOM no CBoeMy ycMoxpenHio. KpoMe xoro, ohh

o6a3axejiBHBi JinniB b paMKax CHCxeMBi HaHHonaiiBHoro npaBa. HejiB3a ne

cornacHXBca c H3BecxHBiM cobcxckhm ynenBiM, hjichom KMH F.H.TyHKHHBiM,

KoxopBiH yKa3BiBaji, Hxo najiHHHe cxoxchx npHHiinnoB b Hau;HOHaiiBHBix npaBOBBix

CHCxeMax xoxa 6bi h Bcex rocynapcxB coBceM ne nonpaayMeBaex hx lopHmraecKyio

cHJiy B CHCxeMe MeacnynaponHoro npaBa. CnpaBeanHBO ero Mnenne o xom, hxo

jiK)6aH HopMa npaaa jijisi ee npHMenenHa b MexcuynaponnoM npaBe nojixcna bohxh b

Hero HoroBopHBiM hjih o6BiHHO-npaBOBBiM nyxeM.
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Hcxoahm h3 Toro, HTO nojioaceHHH nofln. c) n. 1 ex. 38 Cxaxyxa

MexytynapoflHoro Cyi^a hmciot oco6eHHOCTH h oxjiHHHyio ox hhbix MeacnyHaponHO-

npasoBbix HopM npHpony, ho ho oco6yK) 4*opMy cosnaHHa MeaKnyHaponHO-

npaBOBbix HopM.

06paxHJiH 6bi BHHMaHHe na xo, hxo pCHB b 3xom nojioaceHHH Hnex o xaKHX

oSnpK npHHitHnax npaBa, KoxopBie npHSHaHBi ipiBHJiHSGBaHHBiMH nanHaMH. 3xo

osHaHaex, hxo npHMeneHHe o6mHX npHHpHnoB npaBa (xaK h jno6oH hhoh

Me}K;^yHaponHO-iipaBOBOH nopMBi) b cHCxeMe Meacnynaponnoro npaBa o6ycjiOBJieHO

npHSHaHHCM CO cxopoHBi xocynapcxB B KanecxBe nopM, neHCXByiomnx b CHCXCMe

McayiyHaponHoro npaBa, hxo, xax yxce 6buio yKaaano, npoHCXonHx ;];oroBOpHBiM hjih

o6BiHHO-npaBOBBiM nyxcM. B axon cbbsh Cyn Moxcex jihhib bbibbhxb h npHMcnnxB

xojiBKO xy HOpMy, BKnioHaH o6mHH npHHpnn npaaa, Koxopaa neiicxByex b cncxeMe

MexcflynapoflHoro npaBa, x.e. BBixexaex ns MexcuynapoOToro noroBOpnoro mm

Mexc^tynapoflHoro oGbihhoxo npaaa.

B KOHxeKcxe npHsnanHa nopMBi b KanecxBe o6mero npHHpHna npaBa

cyntecxBennoe sHaHenne nivieex nccjie^iOBaHHe npaBonpHMennxejiBHon npaKXHKH.

06paxHJiH BKHManne na najinHne b npeACxaBJiennoM noKJiaae ccbuiok na npaKXHKy

Mexc^tynapo^tHBix cyAe6HBix yHpexcflennH yronoBHon iocxhiihh. IIojiaraeM neBCpHBiM

noflxon, npH KOXopoM hcxohhhkom (|)opMHpoBaHHa oSmnx npHHiinnoB npaaa

o6BaBJiaK)xca coBnanaiomHe MexoflBi pa6oxBi MexcflynaponHBix yronoBHBix cynoB n

xpH6yHajioB, xannx xax MTBK) mm MYC.
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Ha Ham bsfjihUj o6mHe npHHiimibi npaea - ocHOBHbie, oGmne nojioacenHa

MeacflynapoflHoro npaaa (xaicHe KaK ^pHH^H^ ii;o6pocoBecTHocTH, npHHBpmi lex

specialis derogate legi general! h npH 3tom ne OTOxcflecTBjimiH 6bi odnme

TTptTTTTTUTTbT HpaBa c o6mHMH npHHUHHaMH Me}KflyHapoii;Horo npaaa. He cjiyHaHHO

CxaTyr MexgayHaponHoro Cy^a saKmoHaex b ex. 38 (|)opMyjiHpoBKy «o6mHe

npHHiiHiibi npaBa», a ne «o6mHe npHminnti MeayiyHaponHoro npaBa». CnpaBewiHBa

B 3X0H CBasH HOSHiiHa npo4)eccopa Ill.Pycco o xom, hxo s^ecB pent awex o

npHHiiHnax npaBa Boodnie, o6mHX ne xcjibkc HaiiHOHaiiBHbiM npaBOBbiM CHCxeMaM,

HO H MeacnynaponHOMy npany, Kax ocodoii cHcxeMe npana.

OxcHflaeM najibHenmeH raydoKoii h BcecxopOHHen paspadoxKH

paccMaxpHBaeMOH xeMbi b paMxax KMH.

r ocHOflHH Hpe^iceflaxejib,

B saKJiioHeHHe xoxejm 6bi CKasaxb necKOJibKO cjiob b CBasH c pemenHeM

BKJHOHHXb B nojirocpoHHyio HpoipaMMy padoxbi Komhcchh xeMy «yHHBepcajibHafl

iopHc;iHKiiHfl». Ha nam Bsrna^i;, noBecxxa una Komhcchh na nacxoanieM 3xane yxce

sanojineHa. Mbi ne bh^hm iiejiecoodpasHocxH b nepcBone 3xoh xcmbi b xcKymyio

nporpaMMy padoxbi b djiHxcaHmeii nepcncKXHBe. 3xa xena yxce necKOjibKO Jiex

paccMaxpHBaexcfl b HIccxom KOMHxexe, h HHCKyccHH ne naex ocHOBaHHH nojiaraxb,

HXO B 3X0H odjiaCXH HMeiOXCH HOpMbI odblHHOXO UpaBa, KOXOpbie MOrJIH 6bi cxaxb

HpeflMCXOM KOAH(J)HKan;HH.

BnaronapK) Bac, xochohhh Hpe^ceflaxejib.


