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BblCXynJIEHHE

npe^CTaBHTejifl Pocchhckoh OeAepauHH
B UlecTOM KOMHTexe 74-h cccchh FeHepajikHoii AccaM6jieH OOH

no nyHKxy noBecxKH flnn «^OKJiaA Komhcchh Men^yHapoAHoro npaBa» (TeMbi:
«3amHTa OKpyncaiouieH cpe^bi b cbhsh c BOopyHcenHbiMH KOH^JiHKTaMH»,

«HMMyHHTeT AOJincHOCTHbix jinp rocyAapcTBa
ox HHOCXpaHHOH yrOJlGBHGH IGpHCAHKI](HH»)

P-H npe;^ce;];aTejib,

Ilpeawe Bcero xoxejiocB 6bi noSjiaroflapHTb Cneii:;i;oKJia^[HHKa r-xcy Maptio Jlexxo

H Pa6oHyK) rpynny nofl npe^[ce;taTejibCTBOM r-na BacKeca-BepMy^eca sa npo/iejiaHHyio

pa6oTy no xeMe «3autiixa OKpyncaiGuieH cpe^^bi b cbhsh c BGGpynceHHbiMH

KGH^jiHKxaMH». 3Ta TCMa HaxoflHTCH Ha paccMOTpeHHH Komhcchh ̂inHxejibHoe BpcMa;

B 3X0M rojiy saBepniHJiocB nepBoe HXCHHe npocKxa npHHitHnoB h KOMMeHxapHCB HCMy.

Ha Ham Bsrjia^i, BonpocBi samnxBi OKpyxcaiomeH cpejiBi b BOopyxceHHOM

K0H4)JiHKxe B flocxaxoHHOH Mcpc yperyjiHpoBaHBi MexcflyHapo^HBiM lyMannxapHBiM

HpaBOM. HpOCKX npHHltHHOB CO;iepXCHX HCKOXOpBie HOJIOXCeHHa, KOXOpBie

HG-npexcHeMy nyxc^^aioxca b ;topa5oxKe, a xaxxce HeonpaBflaHHO pacmnpaiox oxBax

XCMBI. CHHXaCM XaKXCC, HXO B HpOCKXe CJieflOBaJIG 6bI HsSeraXB 4)GpMyjIHpGBGK, He

npHMCHHMBIX B yCJIGBHHX CGBpeMCHHOrG MFH.



npH 3T0M c y^oBjiexBopeHHeM OTMenaeM, hto H^ea (^opMyjiHpoBaHna nojioaceHHH

06 oxpane OKpyacaiomeH cpe^bi coxpaHHJiacB b ^opMe npoeKxa npHHiinnoB,

noflHepKHBaa xeM cbmlim HaMepeHHe BtipaSoxaxt HCKJiiOHHxejibHO oGmne pyKOBOAamne

npaBHJia, npHstiBaiomHe k onpe^teneHHOMy noBeaeHmo, a ne iophothcckh

oGasbiBaiomHH AOKyMeHX.

Kax HSBecxHO, nepBOHaHajiBHbiH cmbicji paSoxBi Ha;^ ;i;aHHOH xcmoh saioiioHajica

He B o6o6meHHH HopM Mexc;]yHapo;i;Horo npaBa b oSnacxH samnxBi oxpyxcaiomeH

Cpe^tBI, a HX npHMeHeHHH HCKJIIOHHXeJIBHO B yCJIOBHHX BOOpyXCeHHOrO KOH(|)JIHKXa.

ripHBexcxByeM noflxo;^, BBipa6oxaHHBiH CneimoKiia;];HHKOM, ne cMeumBaxB pasjiHHHBie

oxpacjiH MexcflynapoflHoro npaBa (Mexwynapo^tnoe npaBO oxpyxcaiomeH cpe;iBi, npaBo

BoopyxceHHBix koh4)Jihkxob h Mexc/tynapoOToe npaBo npaB HenoBexa).

B nepBOM npHHn;Hne «C(|)epa npHMeneHUfl)) yKaaano, hxo npoexxBi npHnpHnoB

oxBaxBiBaiox xpH BpeMeHHBie (|)a3Bi - ao, bo BpeMa h nocjie BoopyxceHHoro K0H4)JiHKxa, a

naxaa nacxB npoeKxa itenHKOM nocBamena npHHi^nnaM, npHMenHMBiM nocjie

BoopyxceHHoro KOH4)JiHKxa. Xoxcjigcb 6bi eme pas o6paxHXB BKHManne, hxo nepHO^Bi flo

H nocne Boopyxcennoro KOH4)JiHKxa cHHxaioxca mhphbim BpeMeneM, Kor^ta b hoxhoh

Mepe j^eiicxByiox o6ni;He nopMBi, npHMenHMBie k samnxe oxpyxcaiomeH cpe^iBi.

^ajiee, no;; BoopyxcennBiM koh4)Jihkxom npefljiaraexca noHHMaxB xax

MexcaynapoflnBiH, xax h neMexcflynapo/^HBiH BOopyxcenHBiii KOH(|)aHKX. B 3xoh CBasH

noaaraeM KOHxpnpo;;yKXHBHBiMH hohbixkh BBipa6oxaxB cboa BceoGBeMXiomHX npaBHa b

o6jiacxH samHXBi oKpyxcaiomen cpeAti na Bcex BpeMennBix npoMexcyxxax. ̂ ocxaxonno

Gbiao 6bi cocpe;;oxoHHXBca na CHxyanHH Boopyxcennoro Kon(|)JiHKxa.

B npnnnnne 4 nojiarajin 6bi neKoppeKxnBiM roBopnxB o npHMenennn npanoBoro

pexcHMa oxpanBi KyaBxypnoro nacaeana k BonpocaM, CBasannBiM c samnxon

OKpyxcaiomen cpe^Bi b caynae Boopyxcennoro Kon4)aHKxa. B neaoM cnnxaeM

neKoppeKXHBiM ynoxpeSaenne xepMnna «oxpanaeMaa 3ona», nocKoaBxy b coBpeMennoM

Mrn xaKoe nonaxne oxcyxcxByex.



TaK, HexBepTaa }KeHeBCKafl KoHBeniiHa 1949 r. h ̂ onojiHHTejiBHbiii npoTOKOJi I

npe^ycMaTpHBaioT xpH «30hi>i 6e3onacHocTH»: caHHTapntie 3ohbi, HeHTpajibHbie 30Hbi h

;];eMHJiHTapH3HpoBaHHbie 30Hbi. Bae^teHHe noHHTiw «oxpaHfleMOH 30Hbi» H3JiHinHe

pacfflHpaex noHHXHfl «30h 6e3onacHocxH» h hbho Bbixo^HX 3a paMKH HCCJieflOBaHHa

flaHHOH xeMbi. yOTBJieHbi xaoKe pacnpocxpaHeHHio axoro npHHpnna Ha aeMJiH

KopeHHbix Hapo;i;oB. B paMKax axoro npHHpHna h npHHpHna 5 BxopoH nacxH npoexxa

nonaraeM, hxo npaBOBOH pexcHM xeppnxopHH npoxcHBanHH KopeHHbix napoflOB ne HMeex

HenocpeAcxBeHHoro oxHomeHHH k paccMaxpHBaeMOH xeMe.

B  npHHpHne 10 «KopnopaxHBHaa ^(OJixcHaH ocMoxpHxejibHocxb» h

npHHpHne 11 «OxBexcxBeHHOcxb KopnopapHH» npeAnpHHHMaexca nonbixKa

yperyjiHpoBaxb oOTOBpeMeHHO paanbie npaBOBbie cHxyapHH. Bpx^t jih paayMHO

cpaBHHBaxb npaBOBoe peryjiHpoBaHHe fleaxejibHocxH KOMnaHHH no paapaOoxKe

npHpo^Hbix pecypcoB na xeppHxopHH CBoero rocy^apcxBa, aaxpoHyxoH BHjrrpeHHHM

BoopyxceHHbiM koh4)Jihkxom, h aHajioraHHOH ;];eHxejibHocxH KOMnanHH oKKynHpyiomero

rocyjuapcxBa na OKKynHpOBaHHOH xeppHxopHH. CnnxaeM HeB03MoxcHbiM najiaraxb na

rocy^iapcxBa o6H3axejibcxBa npeAnpHHHMaxb o^iHHaKOBbie Mepbi b sxhx paanbix

cHxyapHHx npHMeHHxejibHO k KopnopanHHM c xeM, Hxo6bi ohh npoHBJiHjiH «flojixcHyio

ocMoxpHxejibHOCXb H ocxopoxcHOCXb B oxHGUieHHH 3anpixbi 3fl;opoBbH H OKpyxcaionxeH

cpeflbi», a xaKxce jjjisi. co3;iaHHa npaBOBbix ycjioBHH npHBneneHHa xaxHX

KOpnOpanHH K OXBeXCXBeHHOCXH.

KoMnaHHH, paOoxaioniaH na xeppHxopnH cBoero rocyAapcxBa, b xom hhcjic b

cHxyapHH BHyxpeHHero BoopyxceHHoro KOH(f)jiHKxa, ne roBopH o nocxKOH4)nHKXHOM

BoccxaHOBJieHHH, CBflaana ^^eHcxByKHpHM b 3xoh cxpane aaKOHOflaxejibcxBOM,

KacaiomHMCH OXBeXCXBeHHOCXH 3a yniep6. E^Ba jih b 3xoh oOjiacxH xpeOyexca

jlonojiHHxejibHoe peryjinpoBaHHe. Pa6oxa xce KOMnaHHH 3a pyOexcoM b aonax

BoopyxceHHoro koh^jihrxb HMeex cboh ocoOeHHOcxH, Bbixo^xiiiHe 3a npe^(ejibi xeMaxHKH

aaiHHXbi OKpyxcaiouieH cpe^iw. Bcxb Bonpocbi, cBxaaHHbie c jiernxHMHocxbio



^teHTeJIBHOCTH TEKHX KOMIiaHHH B TOH HJIH HHOH CHTyaii;HH B nptTHTmnfij BHC

SaBHCHMOCTH OT BOIipOCOB BKOJIOrHH.

Xopomo HSBeCTHbl flHCKyCCHH, KOTOpbie Be^iyTCH, B TOM HHCJie B COBCTe OOH no

npaBaM nejiOBCKa h CB OOH oxHocHxenBHO npaBOMepnocxn B;eaxejiBHOcxH KOMnannH

Ha OKKynHpoBaHHBix h HecaMoynpaBJiHionpixcH xeppnxopHax. JIhhib y neSojiBinoro

KOJiHHecxBa rocy^apcxB HMeexca Han;HOHajiBHoe saKOHO^taxejiBcxBo no flannoMy

Bonpocy. B oxon cb^sh ne cnnxaeM hooGxootmbim BKraoHenne bxhx npoexxoB

npHHn;HnoB. He HCKJUonaeM, o;a;HaKO, hxo hmojio 6bi cmbicji npnsBaxB rocy^i;apcxBa

no6yxcflaxB xosancxByiomHe cyGBexxBi k on;eHKe pncKOB CBoen AeaxejiBHOcxH b panonax

Boopyxcennoro KOH(i)JiHKxa, b xom HHcne b KonxeKcxe MHHHMHsaiiHH bosmoxchoxo

ymep6a OKpyxcaion^en cpe;i;e.

B CBasH c npHHmnnoM 8, xacaioniHMca nepeMen];eHHa jihi^, BBisBannoro

BoopyxceHHBiM KOH^JIHKXOM, xoxejiocB 6bi oxMexHXB cjie^yiomee. Beccnopno,

npHpo^aa cpe;^a HcnBixBiBaex KOJioccajiBnyio narpysKy bo Bpem Boopyxcennoro

K0H4)nHKxa ne xojibko BCJiej[tcxBHe BoennBix AencxBHH, no h b cbhsh c nepeMemeHneM

snaHHxejiBHoro nncjia jnoflen, cxpeMflB^nxca yKpBixBca ox yxcacoB bohhbi. Tocy^apcxBa

oSasaHBi B xaKOH cnxyaiinn o6ecneHHXB MHHHMajiBHBie ycjioBHX BBixcHBanna.

CorjiacHO cxaxBe 17 ^onojinnxejiBHoro npoxoKona II «b cnynae Heo6xo;i;HMOcxH

ocymecxBJieHHH xannx nepeMenienHH npnHHMaioxcH Bce BOSMOxcHBie MepBi npneMa

rpaxcflancKoro HacejiennH b ycjioBHXx, yAOBnexBopnxejiBHBix c xohkh spenHX

o6ecneHeHHx xpoBa, rnrneHBi, s^iopoBBX, 6e3onacHOCXH h nHxaHHX». 3xo oSasaxejiBCXBO

rocy^apcxBa HMeex npnopHxex no oxnomenHK) k bosmoxchbim nocjieacxBHXM j[i;jix

OKpyxcaionxefi cpeflBi.

CneflOBaxejiBHO, Bpxfl nn cxohx yxBepxc^iaxB, hxo y rocy^apcxB HMeexcx

o6x3axejiBcxBO «no npe;toxBpan];eHHK) n CMxrHenHio nocjieB;cxBHH yxyB;nieHHx

cocxoxHHx OKpyxcaiomcH cpe^^Bi b panonax, naxoAxxcx nepeMemennBie b

peayjiBxaxe BoopyxcennBix K0H(J)nHKX0B jiHna». B axon cbx3h npaBHjiBnee 6bijio 6bi



roBopHTB He TpeSoBaHHH K rocyfl;apcTBaM, a npHStiBy k hhm, a Taicace Me^tc^^jrHapOOTtiM

OpraHH3aL(HHM H ̂ ipyrHM CyGBCKTaM, no B03M0»CH0CTH npHHHMaTB COOTBeTCTByiOmHe

MepBi.

XoTejiocB 6bi OTAeJiBHo npoKOMMeHTHpOBaTB npoeKT npHHi];Hna 12,

nocBflmeHHoro «oroBopKe MapTeHca», c(|)opMynHpoBaHHOH pyccKHM ;ijinji0MaT0M h

npaBOBe^ioM O.O.MapTeHCOM. Ha nam B3rJia;i;, b KOHxeKCTe paccMaxpHBaeMCH TeMBi on

ne Bnonne yMecxen.

«OroBopKa Mapxenca)), 6yfl;yHH nopMOH o6BiHHoro npaaa, ;3;o chx nop aBJiaexca

KpaeyrojiBHBiM KaMneM coBpeMennoro MTH. OGpaxnjin BnnManne, nxo

CneaAOKjiaaHHK oxxoott ox nepBonanajiBnon Bepcnn, Koxopaa b opnrnnajie BBynnx

xaK: «B cjiynaax, ne npe^ycMoxpennBix npnnaxBiMH <....> nocxanoBnennaMH, nacenenne

H Boioiomjie ocxaioxca no^( oxpanon n ̂encxBHeM nanaji MexcAynapoflnoro npasa <....>

3aKonoB nejioBennocxH n xpeSoBannn oGniecxBennoro co3nanHH». HajiHu;o nonBixxa

pacmnpnxB c(^epy npnMenennx oroBopKH Mapxena, nxo Moxcex cyni;ecxBenno ocjiaGnxB

ee nepBonanajiBnyio nanpaBnennocxB - 3an];Hxy nacejienna.

KpoMe xoro, ccBuiKa na «oroBopKy Mapxenca» b ;a;eHCXByioni;Hx Mexyiynapo^tnBix

;i;oKyMenxax, peryjinpyiomnx oxpany oKpyxcaiomen cpe;^Bi, oxcyxcxByex. C ynexoM

3X0X0 BpxA JiH onpaB^anno roBopnxB o nojwepxcKe xocyAapcxBaMH ee npHMennMocxn b

KonxeKCxe paccMaxpnBaeMOH xeMBi.

F-n HpeflceflaxejiB,

Mbi c nnxepecoM HaynnjiH hobbih AOKJiafl r-xcn 3cKo6ap 3pnan;tec no xeMe

«nMMyHHTeT AOJIXCHOCTHblX rOCy^^apCTBa OT HHOCTpaHHOii yrOJlOBHOM

IOpHCAHKl|HH» H 03naKOMHJIHCB C pe3K)Me flHCKyCCHH HO HieCXOMy n Ce^i;BMOMy

^tOKJia;iaM b coBOKynnocxn.

Paa^eJiaeM cxpeMJienne Komhcchh nanxn oxBexBi na (J)ynflaMenxajiBnBix

nponeccyajiBnBix BonpocoB, KoxopBie nrpaiox Baxcnenmyio pojiB b npHMenennn

nncxHxyxa HMMynnxexa flOJixcnocxnBix jihu;, b xom HHCJie: Kor;i;a nannnaex ̂ tencxBOBaxB



HMMyHHTeT OT HHOCTpaHHOH lOpHC^^HKI^HH H HE KEKHX fleHCTBHHX rOCy^apCTBE Cy^^E OH

CKESBIBEeTCa; HBJIBeTCH JIH 3E;;eHCTB0BEHHe HMMyHHTCTE Heo6xOZlHMBIM H KTO MOXCCT

ero 3E;neHCTB0BETi>; kek h kcm ocymecTBjiaeTCH CHaxHe HMMyHHxeTE; kekobbi

nocjieAcxBHa chhxhh HMMyHHxexE ana ocymecxBJieHHH k)phc;5hki];hh h ;ip.

HcXOOTM npH 3X0M H3 XOrO, HXO EHEJIH3 XEKHX BOnpOCOB ^lOJIXCeH HOCHXb

CEMOCXOHXejIBHblH, E HC «BCnOMOrEXeJIBHBIH» XEpEKXep, 6y;i;yHH HEIieJieHHBIM HE

4)OpMyJIHpOBEHHe H;eHHOrO pyKOBO^CXBE, OCHOBEHHOrO HE npEKXHKe rocy;iEpcxB.

OOTaKO noHEXHO, hxo 4>hkceii;hh xEKoro po^a npoii;eccyEJiBHBix nojioxceHHH He

KOMnencHpyex xex npoSjiCM, KoxopBie bbixckeiox h3 npefljiEXEeMBix npoeKxoM cxexbh 7

HCKJlIOHeHHH H3 HMMyHHXeXE. B 3XOH CBE3H n03B0JIBXe B OHepe^[HOH pE3 HEHOMHHXB

HEHiy xBep/iyio noBHi^Hio o xom, hxo cyni;ecxBOBEHHe HCKJiioHeHHH, nepeHHCJieHHBix b

npoexxe cxexbh 7, npHHHxoH b Komhcchh rojiocoBEHHCM, e ne KOHceHcycoM, ne

^o;^XBep}ig^EexcH hh hpekxhkoh rocy^apcxB, hh opinion juris. Mbi XEOce ne pE3flejiaeM

MHeHHB, HXO HpOCKX CXEXBH 7 EBJiaCXCa «nporpeCCHBHBIM pE3BHXHeM» Mcxc^tyHEpOOToro

npEBE. HEOpOXHB, HC MOXCCX CHHXEXBCH HpOrpeCCHBHBIM ^^BHXCCHHe B CXOpOHy

PE3MBIBEHHE O^OH H3 ^yHflEMCHXEJIBHBIX HOpM Me^WyHEpOflHOrO OpEBE, KOXOpOC

HpCBEXO JIHHIB BOEHHRHOBCHHeM HOBBIX OHEXOB HEHpHXCeHHOCXH B

MexcrocyflEpcxBeHHBix oxHomcHHax h3-3e HeH36ex(Horo yMHOxceHHH hhcjie

nOJIHXHHeCKH MOXHBHpOBEHHBIX HOHBIXOK npHBJICHB ^lOJIXCHOCXHBIX JIHIi; O^tHHX

rOCyjIEpCXB K yrOJIOBHOH OXBeXCXBCHHOCXH B ApyXHX rOCy^EpCXBEX.

npHEBIBECM KoMHCCHK) BCpHyXBCH K pECCMOXpCHHK) COflepXCEHHH HpOCKXE CXEXBH

7 flO npHHEXHH Bcero KOMnJICKCE npOCKXOB CXEXCH B nepBOM HXCHHH.

Hxo KECEexca hobbix npocKXOB cxExeii (npoeKXBi cxexch 8-16), xo xoxcjih 6bi

BBipEEHXB o6ecnOKOeHHOCXB no nOBOAy XOrO, hxo B npCACXEBJieHHOH CnCHHEJIBHBIM

fl;OKJIEflHHKOM peflEKHHH OHH, HE HEHI BEXJIB;!, HC MOiyX pECCMEXpHBEXBCE KEK B DOJIHOH

Mcpe XEpEHXHpyiomHe Hej^onymeHHe npecne^toBEHHa hhocxpehhbix ;tojixcHocxHBix jihh

no nOJIHXHHCCKHM MOXHBEM.



KaK HSBecTHo, xoTH Bce ^teBHTb npoeKTOB CTBTeH 6lijih nepe^aHBi na

paccMoxpeHHe b Pe;iaKiiHOHHE>iH komhtct, no Hxcry pa6oTbi npe^iiBapHTejibHO 6bina

o;io6peHa jmrnt oflna cxaxBH — 8 ante («npHMeHeHHe Hacxn HexBepxoH»), Koxopaa, k

xoMy TKG, Gtma npe^tJioxcena ne caMHM Cnei^najibHtiM AOKJiajiHHKOM, a BBipaGoxana

Henocpej(cxBeHHO Pe;];aKi|HOHHBiM KOMHxexoM.

Hcxoahm h3 xoro, hxo npocKx cxaxBH 8 ante ^loji^en xojiKOBaxBca Kax

no^txBepxcflaioniiHH, hxo bccb oGbom cooxBexcxByiomnx rapanxHH h nojioacennH

pacnpocxpanaexcH na jiioSBie cjiynan npecjie^toBaniM HHOcxpanHBix ;^oJIacHocxHBIx jihii,

BKjnoHaa xe, Kor^ia HMMynnxex y xaKHx jihu; oxcyxcxByex. Hnoe npoxKBopennjio 6bi

ocHOBHOH itejiH xaKHX rapaHXHH - H36excaHHK) 3noynoxpe6neHHa, b nacxHOCXH b

oxHomeHHH nojiHXHHecKH MoxHBHpoBaHHoro npocjieAOBanna HHOcxpannBix

^i;ojixcHocxHBix jihu;. Bonee xoro, neKOXopBie h3 npeunoxcennBix CneuHajiBHBiM

UOKuauHHKOM rapanxHH (uanpHMep, npoexx cxaxBH 16) npHo6pexaiox ueunocxB HMenHO

B cHxyauHH oxcyxcxBHa HMMynnxexa. Ha 3xo Komhcchh cjieuoBajio 6bi o6paxHXB

BHHMaHHe npH uajiBHeHineH pa6oxe nau KOHKpexHBiM nepenneM rapanxHii.

)];ajiee xoxejiH 5bi noacHHXB cbok) no3HUHK) no pauy hhbix npoueuypnBix

BonpocoB, saxponyxBix b mecxoM h ceufcMOM uoxnauax.

PaaueJiHCM MnenHe CneuuoKnauHHKa no Bonpocy o ccBuiKe na HMMVHHxex.

cooxBexcxBjHoiuee no3HUHH Mexcuynapounoro Cyua, b nacxnocxH, b uejie, xacaioiueMca

onpeueneHHBix BonpocoB, CBaaannBix c B3aHMH0H noMoiuBK) b yrojiOBHBix uenax

(flxcnSyxH npoxHB OpanuHH). CorjiacHBi, hxo b oxnomenHH jihu, nojiBayioiuHxca

HMMyHHxexoM ratione personae, Bonpoc o6 HMMynnxexe uojiacen paccMaxpHBaxBca

opranaMH rocyuapcxBa cyua proprio motu - 6e3 Heo6xouHMocxH ccbijikh co cxopoHBi

rocyuapcxBa uojixchocxhofo jiHua, nocKOJiBxy rocyuapcxBo cyua h 6e3 xoro

ocBeuoMneno o xapaxxepe ueaxejiBHOcxH xaxnx jihu. Hnane o6cxohx uejio c

HMMyHHxexoM ratione materiae, xax xax rocyuapcxBy cyua ne Bcerua Moryx 6bixb

H3BeCXHBI (|)yHKUHH XaKOFO JIHUa, H, COOXBCXCXBeHHO, FOCyuapCXBO UOJIXCHOCXHOFO JIHUa



HMeex saHHxepecoBaHHOCTB b saaBJieHHH 06 HMMyHHxexe. BesycjioBHO, axo ne osHanaex,

Hxo rocy;napcxBo cy;;a He Mo^ex Bosflepacaxbca ox ocymecxBjieHHa cBoeH k)phcotkii;hh

B oxHomeHHH AOJiacHocxHoro jiHiia, npHsnaB, hxo oho oSjia^aex HMMynnxexoM. IlpH

3X0M, o^^HaKo, BpHji; jiH M03KHO CHHxaxb, HXO xocyBiapcxBO cy^a B ^laHHOM cjiynae

oSaaano caejiaxB 3xo no coGcxbchhoh HHHiinaxHBe. KaK npe^icxaBJiaexca, ecjiH

rocy;i;apcxBo ;iojiacHocxHoro jiHEia ne cocjiajiocB na ero HMMynnxex ratione materiae^

xoxa HMeno ;^JIa 3xoro Bce Heo6xoOTMBie npe^tnocBuiicH h 6bijio Ha^[JiexcamHM o6pa30M

yBc^toMjieno, j^annBiH (|>aKx Moacex hmcxb onpe^^ejiaiomee SHaneHHe ajme BBiBo;ta o5

oxcyxcxBHH HMMyHHxexa.

B HacxH, KacaiomeHca oxxasa ox HMMVHHxexa. o6pan];aex na ce6a BHHMaHHe

pas^eji, nocBan];eHHBiH nojioxccHHaM Mexc^tynapo^iHBix ;ioroBopoB, KoxopBie Moryx

xpaKxoBaxBca xax oxxas ox HMMjniHxexa. Hcxo^hm hs xoro, hxo b oxcyxcxBHe

cneuiHajiBHBix HopM 06 oxKase rocyfl;apcxB-yHacxHHKOB Mexc^HapoB;Horo ;i;oroBOpa ox

HMMyHHxexa corjiacne rocy^tapcxBa na ocyn];ecxBJieHHe b oxHomenHH ero ;];ojixchocxhbix

JIHP HHOCXpaHHOH yPOJIOBHOH lOpHC^^HKHHH HpeSIOMHpOBaXBCa He ^lOJIXCHO. B HHOM

cjiynae 3x0 npoxHBopeHHJio 6bi GasoBOMy xesHcy o «acHOM h Heja;BycMBicjieHHOM»

oxKase ox HMMyHHxexa, npeB;cxaBjieHHBiH ^OB;xo;^ cooxBexcxBOBaji 6bi hoshhhh

MexcAynapoflHoro Cy^a no flejiy, KacaioBneMyca op^iepa na apecx ox 11 anpejia 2000

rofla (^eMOKpaxHHecKaa PecnyOjinxa Kohfo npoxHB BejiBPHH).

CneiwoKJia;];HHK saaBJiaex o «HejiejiHMOcxH» oxxasa ox HMMVHHxexa b oxnomenHH

Bcepo ypojioBHOPO npoHSBOj^cxBa. BMecxe c xeM, na nam bspjib;];, b ox;^eJIBHBIX cjiynaax

oxKas ox HMMyHHxexa HMeex Mecxo xojtbko b oxHonieHHH onpej^ejieHHOH KaxeropHH

B;eHCXBHH. HanpHMep, Pocy;i;apcxBO Moxcex oxxasaxBca ox HMMynnxexa CBoero

flOJixcHocxHOPO jiHHa B oxHouieHHH jiaHH noKasaHHH B KanecxBe CBH^exejia. O^naKO

Bpafl JIH npaBHJiBHO cHHxaxB, HXO xaKOH oxKas 5y;iex aBxoMaxHHecKH oxBaxBiBaxB h

CHxyaHHK), KOPB;a b oxnomenHH 3xopo aojixchocxhopo Jinna - b paMxax xoro xce

ypojiOBHOPo np0H3B0,n;cxBa — 6yB;yx BnocjieB;cxBHH BBifliBHnyxBi oOBHHenHa.



Mto KacaexcH o6MeHa HH(|)opMauHeH, to corjiacHBi c tcm, hto jim 3thx iiejiefi

Moryx sa^^eHcxBOBaxBCH KanajiBi h npoii;eaypBi, npe/iycMoxpeHHBie corjiameHHHMH o

Me^;^yHapoflHOM coxpy^iHHHecxBe h BsaHMHofi npaBOBOH noMomH. ELpn 3xom ynacxHe

rocy^iapcxBa ^lOJiacHocxHoro jiHita b npoi^ecce oGMena HH(|)opMai;HeH He Aonacno

xpaKxoBaxBCH KaK npHsnaHHe iophc;^hke[hh rocyflapcxBa cy;^a hjih MOJiHajiHBBiH oxKas

ox HMMyHHxexa ;toji»CHOcxHoro Jinna.

BMecxe c xeM ne Bnojine hohhthbi hphhhhbi, na ocHOBaHHH KoxopBix

CneimoKJiaAHHK peiuHJia oipaHHHHXB ocHOBaHHH oxKasa b npe^tocxaBJieHHH

HH4)opMaii;HH xojiBKo yiposoH cyBepeHHxexy, SesonacHocxH, iiy6jiHHH0My nopa^^Ky hjih

HHBiM BaacHBiM rocy;i;apcxBeHHBiM HHxepecaM sanpaniHBaeMOH cxopoHBi. IlonaraeM, hxo

B xcKcx cooxBexcxByiomero npoeKxa cxaxBH cjie;iyex bkjhohhxb h flpyrae xopomo

HSBecxHBie ocHOBaHHa, xaKHe kbr HanpaBncHHe sanpoca b CBasH c nonHXHHecKHMH

npecxynjicHHaMH jih6o cjiynan npecjieAOBaHHa no xeM hjih hhbim OTCKpHMHHaiiHOHHBiM

ocHOBaHHHM, a xaKxce npoxHBopeHHe saKonoAaxejiBcxBy sanpaniHBaeMOH cxopoHBi.

npeacxaBjiaexca nojiesHBiM ;];ajiBHeHmee «ycHJieHHe» nojioacenHH o

cnpaBejJiHBOM h 6ecnpHcxpacxHOM o6panieHHH c jojiacHocxHBTM nmioM. Xoxa

npe;i;cxaBJieHHBie rapanxHH aBJiaioxca mnpoKo npHsnaHHBiMH h nponno saKpenjieHHBiMH

B coBpeMeHHOM Meac;5yHapo;tHOM npaBe (BKjnoHaa Meay^ynapo/iHoe npaBO npaB

HejiOBeKa h Meac;i;yHapoOToe lyManHxapHoe npaBo), nejiHiUHHM, na nam Bsrjia^i, 6bijio

6bi noflXBepacAeHHe hx npHMeHHMOcxH h k fl;ojixcHocxHBiM jinnaM HHOcxpanHoro

rocyfl;apcxBa.

XoxejiH 6bi xaKxce oxMexHXB, hxo, na nam Bsrjian, HMeexca pafl BonpocoB, oxBexBi

na KoxopBie Komhcchh eme npeflcxoHx naHXH.

B oxHomeHHH saaBJienHBix Cneii;flOKJiaj];HHKOM njianoB Sy^ymeH pa6oxBi xoxejiH

6bi bhobb HanoMHHXB, HXO PoccHa He noAAepacHBaex naMepenne paccMoxpexB BonpocBi,

CBasaHHBie c MeacnvHapojHOH vroaoBHOH topHCJHKUHeH. b paMxax xeMBi «PlMMyHHxex

^lonacHOcxHBix hhh rocy^tapcxBa ox HHOcxpaHHoii yroaoBHOH k)phchhkhhh».



10

Bo-nepsbix, c caMoro nanajia, eme Ha CTa^HH BKjiioHeHHa npenJioaceHHH o

paccMOTpeHHH naHHOH TCMbi B noHrocpoHHyio nporpaMMy paGoTw Komhcchh,

COOTBeXCTByiOmHH 6jI0K BOnpOCOB 6bIJI npHMO HCKJIIOHeH H3 c4)epbl OXBaxa.

Bo-Bxopbix, KaK yKasano b nyHKxe 1 npoexxa cxaxbH 1, «Hacxoa]HHe npoexxbi

cxaxeii npHMenaioxca k HMMyHHxexy nojixcHocxHbix jihu; rocynapcxBa ox yrojiOBHOH

lopHCOTKiiHH npyroro rocynapcxBa)). B KOMMenxapHH k naHHOH HopMc saKpenjieHo, hxo

«Komhcchh peimijia orpaHHHHXb c(|)epy npHMeneHHa npoeKxa cxaxefi HMMyHHxexoM ox

"HHOCXpaHHOfi" yrOJIOBHOH lOpHCflHKllHH, KOXOpaH OXpaXCaCX ropH30HXaJIbHbie

oxHomeHHH Mexci^y rocynapcxBaMH. 3xo 03HaHaex, hxo npoexx cxaxen Synex

npHMCHaXbCa HCKJIIOHHXeJIbHO B OXHOmeHHH HMMyHHXexa ox yrOJIOBHOH lOpHCUHKIlHH

"flpyroro rocynapcxBa". TaKHM o6pa30M, HMMyHHxexbi ox iophcuhkhhh

MexcuynaponHbix yronoBHbix xpH6yHajioB, Koxopbie peryjinpyioxca ox;i;ejibHbiM

npaBOBbiM pexcHMOM, BbiHocHXCH 3a npenejibi c(^epbi npHMeneHHa npoexxa cxaxefi. 3xo

HCKJHOHeHHe hcoGxouhmo noHHMaxb xaKHM oSpaaoM, hxo nojioxceHHH nacxoamero

npoeKxa cxaxeft hhkohm o6pa30M ne aaxparaaaiox hh o^ny h3 HopM,

pernaMCHXHpyiomHX 4>yHKi];HOHHpoBaHHe xaxHX K)pHCflHKii;HH».

ripennoxceHHe CneiinajibHoro fl;oKjiaAHHKa oxHOCHxenbHo pa3pa6oxKH MexaHH3Ma

vpervjiHpoBaHHg cnopoB Mexcuy rocynapcxBOM cyna h rocy^i;apcxBOM ;^0JIXCH0CXH0^0

jiHiia npencxaBJiaexca HaM npexcueBpeMeHHbiM.

Hxo Kacaexca B03MoxcHoro BKjiioHeHHg «nepei[OBOH npaKXHKH» («good

practices))), oxmcxhjih 6bi, hxo, Kax xaxoBOH, anajiHa npaKXHKH rocynapcxB HBJiaexca

OCHOBOH pa6oxbi Komhcchh. OunaKO ne ydexcueHbi, hxo b naHHOM cjiynae 6ynex

yMccxHbiM «AejieHHe)) npaKXHKH na «nepenoByio)) h «Henepe/ioByK))).

B 3X0H CBa3H xoxejiH 5bi HanoMHHXb, HXO yHHKajibHocxb Komhcchh 3aKjiK)Haexca

B xoM, HXO ona npe^^cxaBJiaex co6oh BonjiomcHHe mmcjih Bcex npaaoBbix chcxcm MHpa h

flaex B03M0XCH0CXb BCCM peXHOHaM BHOCHXb BKJiaH B (J)OpMHpOBaHHe HOpM

Mexc^tynapoflHoro npaaa. Eme oj^na Baxcnaa nepxa Komhcchh - oxcyxcxBHe
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nonHTHsaiiHH h cxpeMJieHHe pa6oTaTB Ha ocHOBe KOHcencyca. HojiaraeM KpaHHe

Ba^CHblM COXpaHHTB 3TH TpaflHIlHH. YGeaCjOieHBi: HTo6bI 6bITB 3(|)4)eKTHBHBIMH, HOpMBI

MeHcuynapoflHoro npaBa hoh^chbi hbbbtb omymeHHe conpHHacTHOcxH BceM CTpanaM h

perHonaM.

B 3T0M KOHxeKCTe He Menee BaxcHO, hxo6bi Komhcchh cjiBimajia h hojixchbim

oSpasoM yHHXBiBajia MneHHH rocyflapcxB. IlonaraeM, hxo Hecorjiacne ;iejieraHHH c

KaKHM-JiH6o HOJioaceHHeM B pa3pa6axBiBaeMOM npoeKxe hojixcho BocnpHHHMaxBca

cepBesHo H BecxH k npo^ioiiiaceHHK) pa6oxBi nan xcmoh, naxce ecjiH una 3xoro

noxpe6yexcH nponjiHXB cpoK nonroxoBKH ̂ lOKyMenxoB HJia npencxaBnenHfl b lUecxoH

KOMHXeX.

yHHXBiBaa KOJiHHecxBo HepemeHHBix BonpocoB, Bce eme cxohuihx nepen

KoMHCCHeH, npHSBiBacM He cneniHXB c saBepmeHHeM nepBoro Hxenna npoexxoB cxaxeH

no flaHHOH xeMe.

Bjiaronapio Bac, r-H ELpencenaxenB.


