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Mr. Chair,

Following our comments on the topics in the first cluster, I will now provide the remarks of the United
Arab Emirates on the remaining topics under the consideration of the International Law Commission.

Turning first to “Immunity of State officials from foreign criminal jurisdiction”, we thank the Special
Rapporteur, Mr Claudio Grossman Guiloff, and the Commission for their work on the topic.

The importance of this project cannot be overstated. It touches upon cornerstone principles of international
law such as the equality of States and has deep ramifications on the stability of international relations and
the fight against impunity.

Utmost rigour in this area is, therefore, imperative. The Commission must carefully identify State practice
and opinio juris, and determine the extent to which they reflect customary law, progressive development
or, neither. In this regard, it is paramount that the Commission take due account of States’ observations, as
such input is instrumental to advance the mandate of the Commission.

The UAE strongly encourages the Commission not to rush its second reading of the draft articles. This topic
has triggered divergent views among States and those views now need to be reconciled. Any other approach
risks undermining the final outcome of this topic and, ultimately, creating confusion on the state of
international law.

Mr Chair,

I now turn to the Commission’s work during its 76" session. While the consideration on draft article 2 is
on hold, the UAE reiterates that greater clarity is required on the concept of an “act performed in an official
capacity”. It is crucial to further elaborate on the link between the rules of attribution under the law of State
responsibility and the immunity of State officials. This is particularly relevant in relation to ultra vires acts
within the meaning of article 7 of the Articles on State Responsibility, which, as noted by States and
members of the Commission, fall within the scope of acts performed in an official capacity, and,
accordingly, attract immunity.

On draft article 3, the UAE regrets that this provision continues to confine personal immunity to the
members of the troika. Both States’ comments and the Commission’s debate clearly indicate that there is
no consensus on such a restrictive approach. Under customary law, personal immunity extends to high-
ranking officials other than the froika, where their role relates to the maintenance of international relations.
It also covers de facto leaders and those individuals who have a defined role in the constitutional framework
of a State, such as a crown prince or an heir apparent.

In this regard, we share the views that the Commission has departed from the jurisprudence of the
International Court of Justice in failing to capture the very rationale of this type of immunity.



The UAE recalls its strong opposition to draft article 7. The current state of customary law does not support
the existence of exceptions to functional immunity, and does not provide a sufficient basis to consider it
ripe for progressive development. This is also confirmed by the absence of a clear rationale behind the
selection of the crimes for which such exceptions would operate. As stated in our previous comments, the
commentaries adopted during the first reading are based on limited, and sometimes misconstrued, State
practice, which is neither widespread, nor representative of different States and regions.

The additional case law provided in the Second Report of the Special Rapporteur does not remedy these
concerns. The emergence of new individual domestic case law, particularly if it is of limited geographical
scope, will not alter the legal status of draft article 7. What is required, instead, is a fundamental
reassessment of the approach adopted so far, in light of the numerous comments and criticisms raised by
States.

Nonetheless, should the Commission proceed with draft article 7, despite the opposition from States and
from within, its commentaries must reflect, at the minimum, the following points:

e First, in response to States’ requests and to avoid confusion in national, and international, courts,
the Commission must be clear that this provision is its proposal for progressive development.

o Second, the commentaries must recognize that the ‘negative practice’ or inaction of States —
namely, a lack of legislation and cases — may go against such exceptions to immunity, as the
Commission itself recognized in the commentaries of its Conclusions on the Identification of
Customary International Law.

o  Third, the commentaries should include a geographically wide and representative account of State
practice, including perspectives of States from Africa, Asia, and the Middle East. In regions where
such practice cannot be identified, the commentaries should clearly acknowledge the limitations of
the available sources and the impacts on the relevant conclusions.

In any event, given their centrality and the level of disagreement, the revised commentaries will, inevitably,
require a thorough deliberative process by the Commission, and States must have the opportunity to review
and provide comments before their finalization.

Mr Chair,

Part Four warrants comprehensive reconsideration. It lacks any foundation in customary law and fails to
provide readily applicable protections against abuse vis-a-vis the limitations and exceptions to immunities
introduced in the draft articles. This is further evidence that the overall architecture of these draft articles
in their current form is precarious.

Without prejudice to our overall position, we believe that the Commission should strive to clarify Part Four
by strengthening the relevant safeguards. By way of illustration, the relationship between draft article 9 and
draft article 14 remains unresolved due to the ambiguity between the concepts of “examination” and
“determination” of immunities. We also note that the debate of the Commission concerning these two
provisions has now shifted onto whether inviolability, which is yet to be clearly defined, applies to both
personal and functional immunities. This is a delicate aspect that requires careful analysis in order not to
undermine State prerogatives under international law. Further input from States is necessary on this matter.

Finally, the UAE disagrees with any dilution of the duty of notification under draft article 10. This
important safeguard cannot rest on a determination of the forum State concerning the need to preserve the
confidential character of an investigation, which is inherently self-judging. Conversely, as to draft article
11, we agree with the need to specify that the application of immunity is not contingent on its invocation
and should be considered by default by the forum State.



Mr. Chair,

We now turn to “Non-legally binding international agreements”, a topic of great practical significance.
The UAE welcomes the inclusion of this topic in the Commission’s programme of work and the
appointment of a special rapporteur. Alongside treaties, non-legally binding agreements have become an
important tool for States and international organizations to foster international cooperation. We thank the
Special Rapporteur, Mr. Mathias Forteau, for his first two reports, and the Commission for its consideration
of the topic.

At this stage, we will focus on the general orientation adopted by the Special Rapporteur and the
Commission, with which we concur. We will make three remarks in this regard.

First, the Commission should aim to provide clear guidance on distinguishing between treaties and non-
legally binding agreements and identifying the latter. In this respect, it is our view that the common intention
of the signatories is the fundamental criterion. This intention is revealed by an express provision in the
agreement indicating its non-legally binding nature, whenever such provision exists. It follows necessarily
that determining the binding or non-binding character of an agreement is a case-by-case exercise.

Second, the work of the Commission on this topic should be non-prescriptive. While it is important to
improve legal certainty with respect non-legally binding agreements, the Commission should be mindful
not to hamper the freedom of States and to preserve flexibility in international cooperation, which is part
of the raison d’étre of non-binding agreements. In other words, the Commission should not seek to
standardize State practice. The UAE is of the view that an expository study with some general conclusions
would best reflect this general objective. On the other hand, because they would constrain State practice,
the UAE does not support the inclusion of best practices or model clauses in the final outcome.

Third, the Commission’s work should be embedded in State practice from across the globe and should not
result in a mere codification of the case law of international courts and tribunals.

Finally, the UAE notes that the Special Rapporteur and the Commission intend to study the legal regime
and the potential legal effects of non-legally binding agreements. In doing so, the Commission should be
mindful not to produce an outcome which would result in the creation of new obligations for States, even
indirectly, where none was intended. This would defy the nature and purpose of non-legally binding
agreements and blur the distinction with treaties.

Mr. Chair,

With respect to “Prevention and repression of piracy and armed robbery at sea”, the UAE wishes to
thank the previous Special Rapporteur, Mr. Yacouba Cissé, for his two initial reports. This is also a matter
of importance for my country. The UAE is party to several conventions, both international and regional,
that aim to guarantee maritime safety, as well as guidelines with the same goal, including the 2017 Jeddah
Amendment to the Djibouti Code of Conduct.

Owing to the gravity of these crimes in an immediate and broader sense, the UAE has introduced related
offences to piracy and armed robbery at sea into its criminal code and its recently revised maritime law.
The UAE has also participated in international efforts to combat piracy and armed robbery at sea, including
through capacity building initiatives.

The UAE is grateful for the Commission’s continued consideration of this topic, and thanks Mr. Louis
Savadogo for his preliminary note shared in March 2025, outlining the possible areas of research for his
upcoming work. We will make two brief observations at this stage.



First, the UAE believes that certain constitutive elements of the crimes of piracy and armed robbery at sea
may merit further consideration and clarification. For example, the definitions of those crimes, as previously
envisaged, do not account for operations that may be launched from land, or for technological advancements
that enable these unlawful acts to be carried out with unmanned devices.

Second, in light of increasing resort to armed personnel to secure the protection of merchant ships, the UAE
welcomes the new Special Rapporteur’s proposal to explore this theme.

The UAE values the progress of the Commission made so far on this important topic for the safety of
maritime travel and trade, and will be looking forward to the next round of proposals.

Mr. Chair,

Finally, on “Subsidiary means for the determination of rules of international law”, the UAE thanks the
Special Rapporteur, Mr. Charles Chernor Jalloh, for his third report and his efforts in furthering the
consideration of this matter.

The UAE considers this topic to be fundamentally relevant to the international legal framework and the rule
of law. The UAE considers that the integrity of international law benefits from a better understanding of
the means by which we may recognize rules of international law taking into account the diversity of States,
their histories and legal traditions, the proliferation of international courts, and the various writings of
experts from across the globe. It is clear, as contained in draft conclusion 3, that these subsidiary means are
subordinate to the sources of international law, serving only as a tool to facilitate the identification of
primary rules.

The UAE commends the awareness of the care and caution necessary to avoid unduly expanding the scope
of subsidiary means to those beyond Article 38(1)(d) of the ICJ Statute. The UAE recalls that this topic is
intrinsically related to other topics considered by the Commission, and encourages alignment, where
appropriate, with the work of the Commission in relation to the identification of customary law and general
principles of international law.

As regards the first of the subsidiary means, the UAE agrees that there is no rule of binding precedent in
international law, whilst acknowledging the value of using past decisions for legal certainty, particularly
those of the International Court of Justice. The UAE encourages the Special Rapporteur to approach the
use of judicial decisions outside of international courts and tribunals with the necessary nuance.

In relation to the pronouncements of the most highly qualified publicists, the UAE takes this opportunity
to encourage the Special Rapporteur and the Commission to further examine and elaborate the conclusions
and their commentaries as regards expert bodies, both public and private, as well as the status to be given
to resolutions produced by international organizations or at intergovernmental conferences.

The UAE looks forward to engaging with this topic further in due course.

Thank you.
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