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JUDGE RICHARD LUSSICK, PRESIDING.

1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal
against Judgment No. UNDT/2016/177, rendered by the United Nations Dispute Tribunal
(Dispute Tribunal or UNDT) in New York on 26 September 2016, in the case of Bertrand v.
Secretary-General of the United Nations. Mr. Peter Jassen Bertrand filed his appeal on

7 November 2016. The Secretary-General filed his answer on 10 January 2017.
Facts and Procedure

2. Mr. Bertrand first joined the United Nations in August 2007. In 2014, he was
assigned to the Close Protection Unit, Security Section, United Nations Stabilization Mission
in Haiti (MINUSTAH), as an FS-4 level Security Officer. He served in that capacity until
he was separated on 16 February 2016 upon the imposition of a disciplinary sanction, which

was based on a finding that Mr. Bertrand had engaged in misconduct on 14 September 2015.

3. The following facts regarding the incident of 14 September 2015 are undisputed:!

[Mr. Bertrand] ... used to carry the MP5 submachine gun in a duffle bag,
which was essentially used as a weapon holster. However, several days prior to the
incident, the zipper on the duffle bag became dysfunctional such that it could
no longer be used to carry the MP5 submachine gun safely within its confines. ... [T]he
zipper was accidentally broken by his supervisor, Mr. Reischoffer. Mr. Reischoffer
confirmed ... that he may have broken the zipper accidentally on or before
9 September 2014, while [Mr. Bertrand] was away, although the zipper already looked
dysfunctional when Mr. Reischoffer was inspecting the bag. However, Mr. Reischoffer
said that he had informed [Mr. Bertrand] of the condition of the duffle bag and told
him to get a new one. [Mr. Bertrand] and Mr. Reischoffer provided conflicting views
as to whether it was possible for [Mr. Bertrand] to find a replacement duffle bag.

[O]n 14 September 2015, after he left the office, [Mr. Bertrand] went to get
food at a restaurant called “Executive Villa.” He had all his equipment with him,
including the MP5 submachine gun. Because of the broken zipper, he could not carry
the duffle bag with him as he did not want to expose the weapon to public view and for
fear that it would fall out. There was also no weapon holder in his vehicle because it
was a standard-issue Nissan Patrol; not armored plated. Thus, when [he] went inside
the Executive Villa restaurant, he left the duffle bag inside the trunk of the car,
pressing the zipper against the body of the vehicle, so that if someone were to look
inside, they could not see inside the bag.

! Impugned Judgment, paras. 10-14.
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[Mr. Bertrand] ... waited at the Executive Villa restaurant for approximately
50 minutes for his food to arrive as there was some mix-up in the kitchen. While he
waited, the MP5 submachine gun remained in the trunk of the vehicle. He ate quickly
and then decided that he needed to get food for the following day, in case he was called
during the night. He left the Executive Villa at about 8:30 p.m. and went straight to a
5 Coins Restaurant on Route des Fréres. As he was unable to get food there, he called
another 5 Coins Restaurant, on Carrefour Fleuriot, to place an order. He went there at
around 8:50 p.m. to pick up the food that he ordered. [Mr. Bertrand] ... was aware
that the second 5 Coins Restaurant was, security-wise, “not a good place to be during
the night, really.” He parked his car in front of the restaurant. When he parked the
vehicle, he did the same thing as he had in front of the Executive Villa restaurant—he
went out, pressed the duffle bag with the MP5 submachine gun against his body so
no one could see what was inside, went to the back of the vehicle, and put it in
the trunk. [Mr. Bertrand] was inside the 5 Coins Restaurant for about four minutes.
[IIn addition to the MP5 submachine gun and [60 rounds of] ammunition, he was
mindful that his own vehicle could also be stolen, which is why, while he waited,
he occasionally looked outside at his car and saw nothing suspicious. After
[Mr. Bertrand] obtained the food and went back to the vehicle, he noticed that one of
the rear windows was broken and that the duffle bag was missing. [Mr. Bertrand]
promptly reported the incident. The stolen items were not recovered despite
[his] efforts.

4. By memorandum dated 13 November 2015, Mr. Bertrand was informed of the
allegations of misconduct against him, including that he had violated Staff Regulation 1.2(q);
Staff Rule 1.7; Section 17(c) of MINUSTAH Internal Circular No. DMS/011/2015 (Use of
MINUSTAH Vehicles); and Annexes B, D, and E of the Standard Operating Procedure (SOP)
002-2008, MINUSTAH Security Section Weapons Policy (25 July 2008) (MINUSTAH
Weapons Policy). Mr. Bertrand was asked to respond to the allegations and was informed
that he could avail himself of the assistance of the Office of Staff Legal Assistance or an

outside counsel.

5. On 28 December 2015, Mr. Bertrand submitted his comments responding to

the allegations (Comments).

6. On 15 February 2016, Mr. Bertrand received a letter dated 12 February 2016, signed
by Ms. Carole Wamuyu Wainaina, Assistant Secretary-General, Office of Human Resources
Management (ASG/OHRM), informing him of the decision to sanction his misconduct

with effect from his receipt of the letter. The sanction was separation from service
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with compensation in lieu of notice and with termination indemnity, pursuant to
Staff Rule 10.2(a)(viii).

7. The relevant portions of the 12 February 2016 letter were as follows:2

I write to convey the outcome of the disciplinary process initiated by
allegations of misconduct dated 13 November 2015, in which it was alleged that,
on 14 September 2015, you left a handheld radio and a submachine gun with
two magazines and approximately 60 rounds of ammunition, all of which were
UN property and had been issued to you in your role as Security Officer, unattended in
a UN vehicle that you had been operating and that these items were stolen and have
not been recovered. ...

In your Comments, you stated that upon completion of your round of duty on
14 September 2015, you chose not to leave the items at issue at MINUSTAH
Headquarters and chose to take them with you so as to reduce your commute to work
the following morning by at least 45 minutes. You explained that you had to report for
duty at the residence of the Special Representative for the Secretary-General (SRSG)
on the following morning and you explained that had you left the weapons at
Headquarters, you would have had to drive by the residence of the SRSG on your way
to retrieve the weapons from Headquarters only to travel back in the direction from
which you had come to engage in protection detail with the SRSG. You explained that
you were tired and hungry and that you were under a great deal of stress in your
position as a Security Officer as Port-au-Prince had become “constantly violent and
unstable.” You noted that violent crime had increased and that a UN employee had
been shot dead in the past year during the course of a violent demonstration. You
stated that you had a momentary lapse in judgment.

Additionally, you stated that you “exercised a certain degree of care towards
the items in [your] possession by taking some precautions.” More specifically, you
noted that you monitored your surroundings “to ensure that no suspicious or
threatening individuals were visible” and that you placed the items at issue in a bag
concealing the contents and placed the bag in the “trunk” of the vehicle you were
operating before securing and locking the vehicle. You stated that you were only away
from the vehicle for four minutes while you picked up food from a restaurant.

You stated that upon your discovery that the items had been removed from
your vehicle, you tried to determine if anyone in the vicinity had any information as to
what had happened and you stated that you immediately informed your
“UN superiors” and the Haitian National Police.

2 |bid., para. 16.
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You stated that while you recognized the gravity of your conduct, you did
“not believe that it was a deviation so flagrant or outrageous that it constituted a wilful
and extreme or reckless failure to abide by the reasonable person standard.” ... You
also stated that this was “the sole blemish on an otherwise spotless record” and that
your conduct was negligent but not grossly so.

Based on the entire dossier, the Under-Secretary-General for Management
has concluded that it is established, by clear and convincing evidence, that on
14 September 2015, you left a handheld radio and a submachine gun with
two magazines and approximately 60 rounds of ammunition, all of which were
UN property and had been issued to you in your role as Security Officer, unattended
in a UN vehicle that you had been operating and that these items were stolen and were
not recovered.

Despite your contentions that your conduct amounted to negligence, the fact
remains that you did not comply with policies regarding property of the Organization,
which you acknowledged having received read, and understood, and your failure to
comply with these policies resulted in the loss of a deadly weapon with ammunition in
an area that you knew to be extremely volatile with a recent history of violence. The
fact that a semi-automatic weapon and corresponding ammunition is no longer in the
control of the Organization and that this has occurred as a Security Officer’s attempt
to reduce his commute time is unconscionable.

The Under-Secretary-General for Management has further concluded that
your actions were wilful, namely your failing to store the MP5 according to the
MINUSTAH Security Section Weapons Policy at the conclusion of your work duties for
the day and your leaving the MP5 unattended in a vehicle.

The Under-Secretary-General for Management has noted that you were,
throughout the investigation and subsequent disciplinary process, afforded due
process in accordance with the regulations, rules, policies and practices of the
Organization. In particular, you were interviewed, told of the allegations against you,
and given the opportunity to provide your version of events; you were given the
opportunity to provide your comments on formal allegations of misconduct; you were
provided with all of the documentation on which the allegations against you were
based; and you were provided an extension of time in which to submit comments on
the allegations.

In determining the appropriate sanction, the Under-Secretary-General for
Management has considered the past practice of the Organization in cases in which
staff members did not comply with policies regarding property of the Organization.
The Under-Secretary-General for Management has also considered whether any
mitigating or aggravating factors apply to your case. In this regard, the
Under-Secretary-General for Management has taken into account, as mitigating
factors, your admission of your conduct and cooperation throughout the investigation.
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The Under-Secretary-General for Management has decided to, pursuant to
Staff Rule 10.1(b), require that you reimburse the Organization in an amount
equivalent to USD 669.05, the full assessed value of the loss to the Organization
attributable to the items lost and impose on you the disciplinary measure of
separation from service with compensation in lieu of notice and with termination
indemnity; in accordance with Staff Rule 10.2(a)(viii) with effect from your receipt of
this letter.

In accordance with Staff Rule 10.3(c), you may submit an application
challenging the imposition of this disciplinary measure directly to the UNDT, in
accordance with Chapter X1 of the Staff Rules.

8. On 16 February 2016, Mr. Bertrand was separated from the Organization with

compensation in lieu of notice and with termination indemnity.

9. On 12 May 2016, Mr. Bertrand filed an application with the Dispute Tribunal
contesting the imposition of the disciplinary sanction on the ground that it was “unduly
harsh, absurd and disproportionate because the Administration failed to consider relevant
mitigating factors”.3 He neither disputed the facts on which the disciplinary measure was
based nor the conclusion that they constituted misconduct. Mr. Bertrand sought retroactive
reinstatement and requested that the disciplinary sanction imposed be replaced with a

written censure or, alternatively, he be paid one year’s net base salary.

10. On 20 September 2016, an oral hearing was held before the UNDT. During the
hearing evidence was heard about, inter alia, policies related to weapons use and storage
as well as practices followed by units authorized to carry weapons, including the

Close Protection Unit, to which Mr. Bertrand belonged, and the Operations Response Unit.

11. On 26 September 2016, the UNDT issued its Judgment, rejecting Mr. Bertrand’s
application. The UNDT found that “it [was] apparent that [Mr. Bertrand’s] actions ... led to
the loss of ... dangerous property result[ing] in a serious breach of trust between him and the
Organization”.# The UNDT further found that the Organization’s decision that it was
no longer possible to employ Mr. Bertrand was within the range of reasonable conclusions
and “not shocking to the conscience of [the UNDT]”.5 It concluded that, “[o]n the totality of

3 1bid., para. 3.
4 1bid., para. 44.
5 lbid., para. 45.
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the evidence, ... the sanction [imposed] was not manifestly unreasonable, unnecessarily

harsh, obviously absurd or flagrantly arbitrary”.6
Submissions
Mr. Bertrand’s Appeal

12. Mr. Bertrand submits that the UNDT erred in law when interpreting and applying the

applicable regulations and also erred in fact resulting in a manifestly unreasonable decision.

13. First, the UNDT failed to apply the “reasonable care” and “practical security precautions”
standards in accordance with Staff Rule 1.2(g) and MINUSTAH Internal Circular
No. DMS/011/2015, paragraph 17, respectively. As a result, the UNDT erred when it found that
Mr. Bertrand’s actions did not constitute “reasonable care” and did not conform to “practical

security considerations”.

14, Second, the UNDT erred in concluding that Mr. Bertrand should not have driven home
with the MP5 machine gun in his car. As there was room for doubt in this regard, it was an error
for the UNDT to ignore the practice of security officers and the leeway afforded to them by
Annex D to keep their assigned weapons with them even when not on scheduled or

regular assignments.

15. Third, the UNDT further erred by not taking into account Mr. Bertrand’s intention or
mens rea. Contrary to the UNDT’s finding, Mr. Bertrand had no intention to cause, nor could he
have foreseen, the loss of property. Finally, the UNDT erred by not giving sufficient weight to all

mitigating factors, including Mr. Bertrand’s remorse.

16. Mr. Bertrand requests that the Appeals Tribunal reverse the UNDT Judgment and
substitute it with a written censure and/or disciplinary measures other than separation from

service or dismissal.

6 lbid., para. 46.
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The Secretary-General’s Answer

17. The Secretary-General submits that the UNDT correctly determined that the imposed
disciplinary sanction was within the range of reasonable disciplinary options available to the
Administration, was based on reasonable conclusions regarding Mr. Bertrand’s misconduct, and
was, therefore, proportionate. Contrary to Mr. Bertrand’s assertions, the UNDT correctly applied
the applicable regulatory framework and carefully considered the evidence and other information
before it, including the surrounding circumstances, the information provided by Mr. Bertrand,

and relevant mitigating factors.

18. Mr. Bertrand has not established any errors warranting reversal of the impugned Judgment.
Mr. Bertrand advances arguments similar to those raised before the UNDT. They are without merit

and constitute an attempt to reargue his case.

19. The Secretary-General requests that the Appeals Tribunal affirm the impugned Judgment

and dismiss the appeal in its entirety.
Considerations
Preliminary matter

20. We deal first with a preliminary matter. Mr. Bertrand has requested an oral hearing for
the reason that “[f]acts are in dispute and [the] decision may have an important impact on the
career and life of [Mr. Bertrand]”. We note that he submitted to the UNDT that he was not
contesting the facts on which the disciplinary measure was based or the determination that such
facts legally amounted to misconduct. He submitted to the UNDT that the sole issue for
determination was whether the imposed disciplinary measure was proportionate to the
misconduct. We consider that the submissions of the parties adequately set out the questions to
be decided on appeal. An oral hearing would therefore not assist in the expeditious and fair

disposal of the case.” Mr. Bertrand’s request is accordingly refused.

7 Article 18(1) of the Rules of Procedure of the Appeals Tribunal; see also, Choi v. Secretary-General of
the United Nations, Judgment No. 2016-UNAT-651, para. 17.
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The appeal

21. The facts giving rise to the misconduct for which Mr. Bertrand was sanctioned were that
he left a hand-held radio and a Heckler & Koch MP5 submachine gun with two magazines and
approximately 60 rounds of ammunition unattended in his UN vehicle while he waited in a

restaurant for a take-out meal. The items were stolen and were not recovered.

22. The Administration took the view that: “The fact that a semi-automatic weapon and
corresponding ammunition is no longer in the control of the Organization and that this has
occurred as a Security Officer’s attempt to reduce his commute time is unconscionable.”® The
Administration concluded that, apart from Mr. Bertrand’s negligence, the fact remained that the
loss of the weapon was due to his failure to comply with the policies regarding property of the
Organization which he had acknowledged as having read and understood, and involved a willful
failure to store the MP5 according to the MINUSTAH Security Section Weapons Policy at the

conclusion of his work duties for the day by leaving the MP5 unattended in a vehicle.

23. It was not in dispute that Mr. Bertrand had failed to comply with his obligations under
Annex E of the MINUSTAH Weapons Policy, which specifically applies to the use of

MP5 weapons. Annex E provides in part:®

... However, MP5s are to be stored within the appropriate designated safes within Security
Section offices when not specifically required for duty.

... MP5s WILL NOT be taken to the assigned Security Officers residence and WILL NOT
be retained by Security Officers when that officer is not engaged on/assigned to, specific
security duties.

... All MP5s assigned to vehicle patrols are to be properly secured in authorized weapon
holders within the vehicle. This is to ensure the safety and security of the weapon from
both accidental discharges as well as the safekeeping of the weapon.

24. The disciplinary measure imposed was separation from service with compensation in lieu
of notice and with termination indemnity.

25. Mr. Bertrand argues that the UNDT erred in a number of ways in upholding the
Administration’s decision.

8 Impugned Judgment, para. 16.
9 See also, impugned Judgment, para. 26 (emphasis in original).
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26. Firstly, he submits that the UNDT erred in finding that he had not exercised reasonable
care with regard to the weapon by expecting the same standard of care from him as from

the Operations Response Unit supervisor.

27. There is nothing in the UNDT Judgment which could support this submission. The
UNDT made no such comparison. The UNDT identified as instances of Mr. Bertrand’s lack of
reasonable care, his actions in driving home with the MP5 submachine gun in his car when he
did not have any specific security duty that night, and creating a situation where the weapon

was left unattended.

28. Mr. Bertrand further submits that it was not clear to the UNDT whether he was on duty
or off duty that night, and therefore it erred in concluding that he should not have driven home
with the MP5 machine gun in his car as he was not performing any specific security duty that
night. We find this submission to be quite disingenuous in view of the evidence produced to the
UNDT. The UNDT found that the suggestion that Mr. Bertrand was on duty that night:1°

. was contradicted by [Mr. Bertrand’s] own oral evidence and Mr. Reischoffer’s
testimony, and is also contrary to the record before the Tribunal. For example, at para. 29
of [Mr. Bertrand’s] own response to the allegations of misconduct, dated
28 December 2015, he stated that “[u]pon completion of my round of duty on
14 September 2015 at Mission HQ [Headquarters], | chose not to leave the items at issue
at HQ, but to take them with me” (emphasis added). The finding that [Mr. Bertrand] was
off duty at the time of the incident was also included in the letter of 12 February 2016,
which finding [Mr. Bertrand] did not dispute.

In our view, the UNDT’s finding that Mr. Bertrand was not on duty at the relevant time was

fully supported by the facts and was not in error.

29. Mr. Bertrand also takes issue with the UNDT’s finding that his actions that led to the loss
of such a dangerous weapon resulted in a serious breach of trust between him and the
Organization. Mr. Bertrand “strongly disagrees with the finding of the UNDT when it suggests
that [he] had the intention to cause loss or at least foresaw the loss of the property”. He argues
that the UNDT erred in failing to address the proposition that “the intention or mens rea ...
should have been a major consideration before any sanction was imposed and in considering the

appropriate sanction.”

10 |bid., para. 42 (emphasis in original).
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30. We reject this submission as being entirely without merit. The UNDT did not suggest
that Mr. Bertrand intended to cause the loss or foresaw the loss, nor does the doctrine of

mens rea have any application to this case.

31 Finally, Mr. Bertrand claims that “the imposed sanction i.e. separation from service with
compensation in lieu of notice and with termination indemnity is disproportionate, unduly harsh,
and absurd”. He further submits that the UNDT did not give sufficient weight to the mitigating
factors, such as his long unblemished service record and his performance in difficult situations.
He also claims that the UNDT erred in not taking into account his admission of the allegations of
misconduct, his cooperation throughout the process, and that he had no intention to cause the
loss of the Organization’s property, but that it was an unfortunate incident for which he had

shown remorse.

32. The jurisprudence of the Appeals Tribunal has been consistently clear in
establishing that:!1

[wlhen judging the validity of the Secretary-General's exercise of discretion
in administrative matters, the Dispute Tribunal determines if the decision is legal,
rational, procedurally correct, and proportionate. The Tribunal can consider whether
relevant matters have been ignored and irrelevant matters considered, and also examine
whether the decision is absurd or perverse. But it is not the role of the Dispute Tribunal to
consider the correctness of the choice made by the Secretary-General amongst the various
courses of action open to him. Nor is it the role of the Tribunal to substitute its own
decision for that of the Secretary-General.

33. There can be no question that his misconduct in failing to comply with the policies of the
Organization governing the care and storage of his MP5 weapon resulted in the serious
consequence of a deadly weapon falling into the hands of criminals in an area known to be
extremely volatile, with a recent history of violence. In his comments to the ASG/OHRM
responding to the allegations against him, Mr. Bertrand acknowledged that in that same year,

a United Nations employee was shot dead within his United Nations-marked vehicle.

11 Ogorodnikov v. Secretary-General of the United Nations, Judgment No. 2015-UNAT-549, para. 30,
citing Cobarrubias v. Secretary-General of the United Nations, Judgment No. 2015-UNAT-510,
para. 19 and Sanwidi v. Secretary-General of the United Nations, Judgment No. 2010-UNAT-084,
para. 40.
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34. We find that the UNDT was correct in its conclusion that the Secretary-General did not
overlook the relevant mitigating factors. It found that the record established that the
Administration took into account Mr. Bertrand’s difficult and stressful work environment and
his good service record. It also noted that he had admitted the gravity of his conduct and that

he was not contesting the facts on which the disciplinary measure was based.

35. The Appeals Tribunal held in Agel that the level of sanction falls within the remit of
the Administration and can only be reviewed in cases of “obvious absurdity and flagrant
arbitrariness”.22  No obvious absurdity of flagrant arbitrariness has been demonstrated in the
present case. Notwithstanding the seriousness of Mr. Bertrand’s misconduct, it is clear that the
Administration gave fair and proper consideration to the mitigating factors by imposing the
sanction of separation from service with compensation in lieu of notice, rather than the severest

sanction of summary dismissal.

36. We find that Mr. Bertrand has not demonstrated any error by the UNDT on the issue of
mitigation. It cannot be said that the sanction imposed was unfair, arbitrary or disproportionate
to the seriousness of the misconduct. We find that it was a reasonable exercise of the
Administration’s broad discretion in disciplinary matters, a discretion with which the Tribunals

will not lightly interfere.3
37. It follows from the foregoing findings that the appeal must fail.
Judgment

38. The appeal is dismissed and Judgment No. UNDT/2016/177 is hereby affirmed.

12 Aqgel v. Commissioner-General of the United Nations Relief and Works Agency for
Palestine Refugees in the Near East, Judgment No. 2010-UNAT-040, para. 35.
13 Jaffa v. Secretary-General of the United Nations, Judgment No. 2015-UNAT-545, paras. 23-24.
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Original and Authoritative Version: English

Dated this 31st day of March 2017 in Nairobi, Kenya.

(Signed) (Signed) (Signed)

Judge Lussick, Presiding Judge Thomas-Felix Judge Raikos

Entered in the Register on this 26t day of May 2017 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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