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Application

1. In his appeal to the New York Joint Appeals Bhaubmitted on
29 January 2008, registered on 13 February 2008, teamsferred to
the United Nations Dispute Tribunal on 1 July 20@® applicant
contested his dismissal for serious misconduct authnotice or
compensation by decision of the Director of the iBion of Human
Resources Management of the Office of the Unitedidda High
Commissioner for Refugees (UNHCR) on 21 Novembe®72Qthe
impugned decision), and requested it to recommbat t

(i) The decision by which he was summarily disragshould
be rescinded and that he should be reinstated sopbst at
UNHCR, with the same grade and salary as priorgadismissal,
and with back pay for the period since his disnlissa

(i) Failing that, he should be awarded compemsain lieu of
the notice period, and all the rights related t® post and grade.

Facts

2. The applicant joined the UNHCR Representationficef in
Abidjan on
5 February 2001 as a Finance Clerk (G-4). Betwegndry 2003 and
the end of 2006, his contract was extended sevenals on the basis
of fixed-term appointments, following which the d&ppnt was
promoted to the post of Administrative Assistant@s On 1 January
2007, his fixed-term contract was extended for dditgonal year.

3. At the time of his appointment, section 24, #ad “Education”,
of the P.11 form completed by the staff member amghed on 5
February 2001, following his entrance on duty atHIR, referred to
the following academic qualifications:

(i) Pigier school, Abidjan, Coéte d’lvoire, Octob&895 to June
1998, level of studies equivalent to a Brevet Teciem Supérieur
(BTS) (higher technician’s certificate) in accoungj

(i) National Institute of Higher Technical Educat (INSET),
Abidjan, Coéte d’lvoire, October 1985 to June 1988/ 4 of the
Diplome Préparatoire aux Etudes Comptables et Eigaes
(DPECF) (course No. 4 of a first degree in accauptand
financial studies), specializing in accounting.

4. Similarly, in the curriculum vitae submitted June 2002 as part
of his application for the post of Administrativesgistant at UNHCR,
the applicant referred to the same training, nani&h5 courses in
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accounting, from 1995 to 1998, without specifyirige thame of the
educational institution. He also referred to théloiwing training:

DPECF at the National Institute of Higher Techni&alucation from
1985 to 1988. On 11 September 2006, the staff memmbemitted a
new P.11 form, again listing the aforementioned lifjgations in

section 24 of the form.

5. The applicant passed the United Nations Find&ha@mination on
4 September 2006. On 11 September 2006, the DivisfoHuman

Resources Management sent the applicant a staedanail informing

him that his name would automatically be includedhe International
Professional Roster and that he would be considereérofessional
posts corresponding to his profile and experieticeorder to identify
a post commensurate with the applicant’'s qualifcet and

experience, the Division asked the applicant tovigh® copies of his
gualifications and diplomas, as well as a new Pfain. On 12

September 2006, the applicant submitted the follgnwdocuments via
e-mail:

(i) Electronic P.11 personal history form, signemh 11
September 2006;

(i) Transcript from the Pigier school in Abidjadated 7 June
1999. According to the transcript, the applicanémtied classes at
the Pigier school from 2 October 1995 to 15 May 8%nd
obtained grades higher than 10/20 over three yafastudy;

(iii) Transcript from the Academy of Nice, DPECHated 20
November 1990.

6. In accordance with United Nations practice, fD&ision of

Human Resources Management at UNHCR wrote to thePschool
in Abidjan on 8 November 2006 to obtain confirmati@f the

authenticity of the documents submitted by the imppkt. On

4 December 2006, the Director of Studies of theidrigschool

informed the Division that the school had no recof@ student by the
applicant’s name for the period in question andt ttiee transcript
provided by the applicant was a forgery.

7. On 18 December 2006, the Division sent the appli an e-mail
requesting his comments on the negative responseivedl by the
Pigier school. The applicant replied the same dhagt the was
“shocked” and that he would pay a visit to the bsdament.

8. On 22 December 2006, the applicant wrote to Eheision to

explain that the transcript he had provided hadnbe&eawn up
originally to enable him to register as an outstdedidate for the BTS
examination in accounting. He stated that he hadbeen aware that
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the school had not kept a copy of the transcripg.ats0 mentioned that
he had received computer science training (intemsh computer
studies) at the same institution in 1991 and a#dch receipt and a
certificate. He had had no doubts as to the auitigntof the

documents provided at the time of his appointmemd &ad had no
intention of cheating.

9. After receiving this information, the Division sleed the

Representation Office in Abidjan to conduct an istvgation. To that
end, the Deputy Representative of UNHCR in Abidjaet the Director
of Studies of the Pigier school on 23 January 2@dd obtained
confirmation that the subject codes used in thadtapt provided by
the applicant did not match the codes normally ubgdthe Pigier
school. Moreover, the Director of Studies assethed the signature on
the transcript submitted by the staff member was e own, even
though, as the Director since 1984, he had signedially all the

diplomas conferred by the Pigier school. The Dioechad met the
applicant and informed him directly of these fingkn

10. By letter of 7 February 2007, the head of thacahcy

Management Group wrote to the Director of Studidsthe Pigier

school in order to obtain confirmation of attendarand the delivery of
a certificate for an internship in computer studi@sthe academic year
1990/91. A similar letter, along with a reminder teth

13 March 2007, was sent to the Academy of Nice eomag course
No. 4 in accounting, which the applicant includedhis P.11 form and
curriculum vitae.

11. On 13 July 2007, the Office of the Inspecton&ml contacted the
applicant by phone. In response to the inspectopséstions, the
applicant explained that he needed proof of enralne order to take
the lvorian BTS training in accounting in June 199@cording to the
applicant, the transcript was delivered at the dtigschool: The

applicant allegedly obtained the disputed trandgceap that time in
exchange for CFAF 200,000 (approximately USD 46J.(fom an

unnamed individual. During the hearing, the appilicstated that this is
an established practice. Later, the applicant zedlithat the Ivorian
BTS curriculum was different. He had studied then€Etre not the
Ivorian, tax system. Consequently, the applicatdrreed to the Pigier
school in 2006 and learned that the transcript had been forgeldtlaat

the person who had given it to him had been disadss

! Hearing.
2 Exchange rate applicable on 3 December 20009.
% Hearing.
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12. The applicant asserted that he did not take d@kamination

because the Ivorian tax system curriculum is déferfrom that which

he had studied at INSET in France, not because toérsscript issue.
The respondent highlighted the apparent contrazhctbetween the
applicant’s statements to the Office of the Inspe&eneral, in which
he initially said that he had realized the transicmwas a forgery in
December 2006, but then, in his July 2007 convesawith the

Office, said he had realized it in 2001. The apglicstated that there
was no contradiction and that he had realized D@&tember 2006.

13. During the hearing, the applicant also stateat the had never
obtained a BTS and that he had never attendededas the Pigier
school. He had acquired the transcript in ordeolitain an equivalent
rating of his qualifications in his country of omg on the basis of a
course in accounting taken in France and of higsicapt from INSET.
When asked by the respondent whether he considbetdone course
together with a school transcript from INSET conggd the equivalent
of a BTS in accounting, the applicant replied affatively.

14. When the Office of the Inspector General astkedapplicant why
he had referred to studies at the Pigier schoohienP.11 form, the
applicant replied that he wished to make the Pdrinfconsistent with
the curriculum vitae he had submitted when applyforghis initial post

at the Representation Office in Abidjan. When heswacruited in

2001, the applicant felt it necessary to includethe P.11 form the
same information contained in his curriculum vied submitted the
copy of the transcript in question. In subsequesdrg, and up until his
appointment to a Professional post, he continuésl ghactice so as to
avoid any obvious discrepancy between the currioulatae and P.11
forms.

15. By memorandum of 13 November 2007, the Headhef Legal
Affairs Section informed the Director of the Diwsi of Human
Resources Management that the applicant had coeunih act of
serious misconduct and recommended summary dismisEhe
recommendation was approved by the Division managgm

16. By letter of 21 November 2007, the applicanswatified of the
Division’s decision to summarily dismiss him forrgeis misconduct,
namely, the submission of false information abastdducation and of
a forged transcript. The applicant was informed fo§ summary
dismissal on 8 December 2007. That same day, thgicapt’'s

colleagues wrote to the UNHCR Representative orbamalf.

17. On 21 January 2008, the applicant submittedirhigal statement
of appeal to the Joint Appeals Board in New York.akccordance with
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the Secretary-General’s Bulletin ST/SGB/2009/11 tnmansitional
measures related to the introduction of the new tesys of
administration of justice, the appeal was trangférto the United
Nations Dispute Tribunal’'s New York Registry on @y 2009. By
order of Judge Coral Shaw, the case was then as$ignthe Nairobi
Registry for reasons of geographical proximity.

18. On 20 November 2009, the parties were called toeeting in
preparation for the hearing; the applicant’'s colinsebmitted a
statement of case dated
11 December 2009. The respondent submitted threditiaahl
documents for the case file. The first was a memduan entitled
“Loss of IT equipment (19 laptop computers)”, data® September
2007 and issued by the Head of Investigation of @f&ce of the
Inspector General. The other two documents weralléf@ypdate on
disciplinary measures — 2007 Report”, publishedyHCR, and an
information circular on the practice of the Secrgt&eneral in
disciplinary matters and cases of criminal behavibetween 1 July
2006 and 30 June 2007.

Testimony

19. A hearing was held on 15 December 2009, in Wwhiee parties
participated via teleconference from Abidjan anch&ea.

20. Two witnesses were called to testify before fhrédbunal: Mr.

Moussa Coulibaly, the applicant, and Mr. NicaiseclzoDirector of

Studies at the Pigier school, called by the respahdo testify. In
accordance with established procedure, the witsessge examined,
then cross-examined, by the legal counsel of tepeaetive parties.

21. The applicant’s testimony is reflected in theegeding “Facts”
section.

22. It came to light from the testimony that thedator of Studies of
the Pigier school, who has held that post sincet188ntested:

(i) the letterhead of the transcript, which he rlad was a
forgery;

(i) the signature on said transcript, which hedsaias not his
own, despite his authority to sign all transcriptisd diplomas
issued by the Pigier school,

(i) the night classes, which did not exist duritige years of
study covered by the transcript;

(iv) the transcript’'s value as an equivalent ratiof foreign
academic qualifications: an accounting diplomaeisognized as a
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State diploma, and the Pigier school is not aueatito establish
equivalent ratings;

(v) the practice according to which it is suppogepbssible to
obtain a transcript in exchange for a fee: all $@ipts are
provided free of charge and only after the completf studies,
once a student has left the institution;

(vi) the applicant’'s enrolment in the school betweE995 and
1998.

23. The Director did not challenge the fact tha¢ #pplicant had
obtained a certificate in basic computer studiesifthe Pigier school.

24. The Director furthermore confirmed that he Imaet the applicant
in 2006 and had informed him that the document avésrgery. When
asked how he had obtained the transcript, the egmiihad replied that
he had made an arrangement with a member of theoEstpersonnel.
In fact, no personnel had been dismissed for igstatse certificates,
contrary to what the applicant claimed.

Applicant’s submissions

25. The applicant is contesting the decision ofsummary dismissal
for serious misconduct, which he considers ill-fded, unjustified,
disproportionate and, indeed, partial.

26. He explains that when he was recruited for gbst of Finance
Clerk (G-4) at UNHCR, he had completed secondatyosk which
was sufficient to fully satisfy the terms of appwnent to the post. In
other words, the applicant was recruited on thasbakhis secondary
school diploma, rather than his BTS level of stgdieaccounting.

27. The Pigier school transcript was issued to dpplicant on the
basis of documents he submitted and the authentioft those
documents has been confirmed by the Academy of Midgance. His
objective was to obtain an equivalent rating fors hacademic
qualifications in accounting in his country of dngn order to qualify
for the finance exam in Cote d’lvoire. The signdice of the
transcript must therefore be put into perspectidteis established
practice for outside candidates to request froncheasl that prepares
students for the BTS examination the necessarystrgnt in exchange
for a fee. In addition, the applicant submitted cahreports from
INSET and from the Academy of Nice in France as utoentary
evidence of his BTS level of studies.
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28. The applicant could not have imagined that Eigier school
would have no record of having issued the transcrgr of the
references pertaining to it. Therefore, based om fiact that the
transcript from the Pigier school had been issuérahe had
demonstrated the BTS level of competency he hadisexd)in France,
the applicant had used the transcript to prepasechiriculum vitae
and P.11 form and was convinced that a copy oftthescript must
have been kept by the Pigier school. The applicaas therefore
acting in good faith. Otherwise, why would he hawed the Pigier
school’s transcript instead of the documents fradSET and the
Academy of Nice to prove that he had a BTS level stfidies?
Moreover, the applicant never claimed to have phsde BTS
examination. He simply wished to demonstrate tleatias at the BTS
level.

29. Furthermore, it has not been proven that tlanseript later
declared to be false by the Pigier school was &t farged by the
applicant, nor has it been proven that the sigmatur the transcript is
his own. The Pigier school has not challenged thi&enticity of the
document, but has merely stated that it has notbmghe applicant in
its records. During the hearing, the applicant adtleat it was not
possible for him to have obtained the transcriptiftulently.

30. The punishment is therefore harsh and overlables fact that
during the applicant’'s seven years of service atHOR, he
consistently demonstrated responsibility, detertamaand integrity
in carrying out the duties assigned to him. Hiseeay initially as a
Finance Clerk in 2001 and later as an Administeatand Financial
Assistant, right up until he passed the United olai finance
examination in 2006, proves that the applicant destrated genuine
professional skills. The applicant also submitsaglence his annual
evaluations and appraisals, particularly, the tagrks he received in
the sections on integrity. Only his limited Engliskills had been
noted by the various reporting officers.

31. In addition, his colleagues had met on 8 Dean@®07 in order
to prepare a letter on the applicant’'s behalf, éosent to the High
Commissioner through his Representative, citing thealities
demonstrated by the applicant, namely, integrioyalty, dedication
and observance of the administrative proceduregfact at UNHCR.

32. Furthermore, the UNHCR finance examination isoren
demanding than the degree offered by the Pigieo@ciHe also had
assumed higher responsibilities in his chief’s alsgefrom 2 October
2007 to 7 December 2007. Even after 21 August 200&,date on
which the Division of Human Resources Managemerd hatified

Page 8 out of 13



Translated from French Case No: UNDT/NBI/2009/23
Judgment No: UNDT/2009/091

him of the conclusions and recommendations of tHgc® of the
Inspector General, the applicant states that haimed his financial
responsibilities.

33. Consequently, the decision to dismiss the appti for serious
misconduct without notice or compensation on thsivaf the Pigier
school transcript is not valid. This administraticeasure is overly
harsh given that the applicant has had no histbmieconduct during
his seven years of service, neither in his annualuations nor in his
dealings with supervisors or colleagues. He alss th@cumentation
from INSET and the Academy of Nice to support his§Blevel of

studies. He is aware of misconduct on the part afeagues who
should have been penalized, but upon which the Aditration never
acted. For example, following the disappearance 18f laptop

computers from a storeroom, the Administration dat penalize the
staff member who was responsible for the compuaears had the only
keys to the storeroom. An audit was commissioned eonducted

from 27 August 2007 to 7 September 2007.* The aapli was not
found guilty of fraud, let alone oversight. As amnet example, some
staff members are promoted to higher posts on #iséstof their PASes
even when such key documents are missing from fheifor several

years.

Respondent’s submissions

34. The respondent maintains that the allegatiorfis serious
misconduct by the staff member are well foundede HBlpplicant on
several occasions submitted false information o Wnited Nations
personal history form (P.11) and on his curriculuitae, including
during his recruitment for a Professional-gradetpos

35. He also submitted false documentation from #&arsity-level

institution. The applicant never attended clasdetha Pigier school
and does not have a BTS level of studies. In Issirtony, he made
statements that conflicted with those made to thHéc® of the

Inspector General concerning the date on which &ad Aallegedly
learned the transcript was a forgery.

36. Despite the applicant’s satisfactory perforneanthe charges
against him constitute serious misconduct in lightstaff rule 104
(a)** and staff regulation
1.2 (b), thereby justifying his summary dismissBhe practice of the
Secretary-General and of UNHCR with regard to fraand forgery of
documents indicate that the disciplinary measure ot

disproportionate or biased against the applicant.

Page 9 out of 13



Translated from French Case No: UNDT/NBI/2009/23
Judgment No: UNDT/2009/091

37. Furthermore, the applicant’'s due process righse respected.
The investigation into the allegations of fraud wesnducted in
accordance with the rules in effect. The applicm@dmments were
requested on several occasions during the invesilgaHe was also
informed of the option to be assisted by counsel.

38. Lastly, the respondent highlights the fact thbhe counter-
arguments of the applicant in his statement of appe the Joint
Appeals Board in New York were insufficient becaubey did not
provide compelling evidence to refute the allegagiaf misconduct
against him.

Legal arguments

39. Upon examination of the written evidence, thmal cevidence
given by the applicant and by the Director of Sesdat the Pigier
school, and the oral proceedings requested bydhiéep,

40. And while there is no need to decide on thesinability of this
application relating to disciplinary measures,

The Tribunal establishes the legal framework des:

41. With regard to the appointment of staff to @ditNations service,
the Charter of the United Nations provides thaflhg§t paramount
consideration in the employment of the staff andhi@ determination
of the conditions of service shall be the necessitysecuring the
highest standards of efficiency, competence, andgnty” (Article
101).

42. This basic principle was later incorporatedoirthe United
Nations Staff Regulations. Thus, staff regulatio? (b) provides that:

“Staff members shall uphold the highest standarfdsfficiency,
competence and integrity. The concept of integntfudes, but is
not limited to, probity, impartiality, fairness, hesty and
truthfulness in all matters affecting their workdastatus.”

43. After examination of the facts, the parties’itten and oral

submissions, and the written evidence containethéncase file, the
Tribunal considers that the decisive issue in thspute is whether the
circumstances of the submission of the forged tdps justify the

applicant’s summary dismissal.

44. The first fundamental question in the dispusewhether the
applicant, upon his appointment, intentionally pd®d false
information in the P.11 form and later submittetbegyed transcript to
support the information in that form.

Page 10 out of 13



Translated from French Case No: UNDT/NBI/2009/23
Judgment No: UNDT/2009/091

45. The case file includes the first P.11 form, ethivas signed by the
applicant on 5 February 2001; section 24.A of tfosm, entitled

“Education”, indicates that the applicant acquiradBTS level of

studies at the Pigier school and took a cours®l&EIT. This is already
misleading with regard to the applicant’s academualifications.

Indeed, section 24.A of the P.11 form clearly insts applicants to
list degrees and any academic distinctions obtain@h universities
or recognized equivalent institutions. Consequertthg BTS level of
studies and the course should not have been indluide this

subsection, as the applicant has admitted to neingaa higher

education degree. Instead, references to a BT3 téwstudies and the
course taken at INSET should have been includeseotion 24.B of
the P.11 form.

46. Be that as it may, the applicant himself esshleld a clear
distinction between the degree in question, the Ba&\®| of studies

which he claims to have, his certificate and thegidti school

transcript. He clearly indicated that he did notdha BTS degree, but
had completed an equivalent level of studies. ThegieP school

transcript simply certified that the accountingliskhe had acquired at
INSET and in France were equivalent to the Ivorstudies required.
The applicant repeatedly maintained that he didvave a BTS degree
in accounting.

47. Why did the applicant not specify on his P.binf that his BTS
level of studies had been attained through the sstaken at INSET
and the accounting course taken at the Academyio¢ Mstead of
referring to the transcript? In this particular eathe applicant clearly
indicated that he had attained a BTS level of sssidhrough a three-
year programme at the Pigier school, since he pgexvia transcript to
support his statements, which describes his theagsyof schooling as
having been successfully completed with above-ayemgrades. The
contents of the transcript could be interpretednmean that he had
regularly attended classes at that institution had received grades
sufficient to validate his level of study. Howevéne applicant states
that he never studied at the Pigier school.

48. The second fundamental question is whether air the false
information proved decisive in the applicant’s ajppment.

49. When did the applicant become aware that thmumient was a
forgery? As it emerged from the hearing, the date which the
concerned party realized that the transcript dateline 1999 was a
forgery is contested by the respondent. The respoinalleges that the
applicant realized it was a forged document in 20pdor to his
appointment, whereas the applicant asserts thdicheot discover the
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forgery until 2006. In light of the minutes of thepplicant’s
conversation with the Office of the Inspector Gahem 20 July 2007
the Tribunal is not convinced that the applicard dot become aware
of the forgery until 2006. Even if no date is reég to in the minutes
of that meeting, the applicant told the inspectibvat he realized the
transcript was a forgery after receiving it and huig to register for
the Ivorian BTS examination. It is clear that fiyears did not elapse
between the day the applicant obtained the forgadstript and the
day he decided to register for the BTS examinatidrere is therefore
a clear and patent contradiction between his stamésnto the Office of
the Inspector General and to the Tribunal.

50. It is therefore surprising that the applicargalizing that the
transcript was a forgery, resubmitted the samermétion in his P.11
form in June 2006 for his appointment to a Prof@sai-grade post at
UNHCR. The applicant’s submission that he did natdify his P.11

form in June 2006 because he had consistently reefeto the BTS

level of studies acquired at the Pigier schooliideo to avoid obvious
discrepancies is not acceptable.

51. Making false statements is clearly in violatafrthe provisions of
the Charter of the United Nations and the Staff IRa&gons. By
signing his P.11, the applicant certified the tfuthess of his
statements. The provisions of the P.11 read asvisll

“I certify that the statements made by me in answe the
foregoing questions are true, complete and con@dhe best of
my knowledge and belief. | understand that any efsgsentation
or material omission made on a Personal Historynfar other
document requested by the Organization rendersfé stember
of the United Nations liable to termination or dissal.”

52. Staff members must uphold the highest standafdmtegrity,
which is a core value of the United Nations. Th@lagant provided
false information in his P.11 form and then subedtta forged
transcript in order to be appointed to a Professigrost at UNHCR
despite being aware of the fraud. He kept silewt @i not contact the
Division of Human Resources Management in ordemiadify his
P.11 form. Only by acting thus could the applichave demonstrated
integrity. As it stands, the applicant cannot makgea founded on an
illegal act femo auditur propriam turpitudinem allegans).

53. In light of the foregoing, and without the neé&a establish
whether the forged transcript was decisive in tppaantment of the
applicant, or whether he himself committed the éyg UNHCR took
a disciplinary measure that was not ill-foundedspdoportionate or
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partial, since the P.11 form clearly indicates thiay misrepresentation
or false documentation renders a staff memberdiabltermination or
dismissal.

Judgment

54. For these reasons, the Tribunal decides that:

a. The decision of 21 November 2007 (impugned decisjotaken
by the Division of Human Resources Management of éh
Office of the United Nations High Commissioner folRefugees
is well founded

b. The appeal is rejected

(Signed)
Judge Vinod Boolell
Dated this 17th day of December 2009

Entered in the Register on this 17th day of Decerib89
(Signed)
Jean-Pelé FométéRegistrar, United Nations Dispute Tribunal, Nhiro
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