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Introduction

1. On 9 September 2008, the Secretary-General impmshkstciplinary measure
against the Applicant that consisted of a writtensure and demotion by one
grade from P5 to P4, without a possibility of prdioo for two years. These
measures were based on charges of “fraudulentfudeited Nations Mission
in Ethiopia and Eritrea (UNMEE) funds, in particukaaining funds in the
amount of USD 8,210, with the intent of defraudihg Organization”.

2. In coming to that decision, the Respondent rejected unanimous
recommendation of the Joint Disciplinary Commit@®C) contained in
report No. 2007-013 dated 31 July 2008 that thelidppt “be reprimanded
for having exercised poor judgment about the natdirieis travel to Geneva
and for his failure to amend his travel author@aton time” and that the
Applicant be “reimbursed for the actual expensesannection with his
Geneva trip in the amount of U$[B,210 linking his officially permissible
family visit ticket with said trip as well as forshconsultations with the Office
of the High Commissioner for Human Rights (OHCHR)ctals to improve

and expand the human rights programme in the nmssiea”.

3. The Applicant contests before the Tribunal the drgli of the disciplinary
measure imposed by the Respondent. He claims HeatJDC found no
evidence of fraud against him.The Applicant alsise® objections to the
manner in which the allegations against him wenedhed, from the initial

complaint and investigatory process through taasclusion.

4. The Applicant is seeking full exoneration from amyrongdoing,

accountability in the case of those who violatesl die process rights, and

! United States Dollars
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exceptional compensation representing three yedasysfor the damage to

his career and professional reputation.

The facts

5. The Applicant joined the Organization in 1992, ssgvin the field of human
rights and humanitarian issues in Geneva and acrassus peacekeeping
missions in Cambodia, Bosnia and Herzegovina, @oaDemocratic
Republic of Congo, United Nations Mission in then@al African Republic
(MINURCA) and the United Nations Peace-building iGdf in the Central
African Republic (BONUCA) and the UNMEE. The Apg@it's contract
with UNMEE/the Organization expired in January 2009

6. In July 2005, while visiting the OHCHR at Headgeast(HQ) in Geneva, the
Applicant was informed about the Human Rights Tirgjrof Trainers (TOT)

session initially planned in August 2005.

7. On 10 October 2005, the Applicant expressed inteneparticipating in the
TOT session. On the same day, OHCHR Training UWnéeneva queried the
Applicant whether his Office would be in a posititnfund his travel to and
from Geneva, including the Daily Subsistence Alloaea (DSA). This
information was needed before a decision could bdenon the final list of
participants. The Applicant replied by email on 8amne day that he “ha[d]
already been planning to be in Geneva during theegzeriod and the trip and
DSA w[ould] be funded via UNMEE”".

8. By memorandum dated 12 October 2005, the Applieaote to the Special
Representative of the Secretary-General (SRSG) MMBEE to seek
authorization to attend the Human Rights TOT sesBioGeneva, scheduled
from 13 to 21 December 2005. The memorandum wagddp the Deputy
Special Representative of the Secretary-GeneralSG@Rand the Chief
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Administrative Officer (CAO). At the bottom of threemo there is a undated
handwritten note that reads “OK, SRSG”.

9. Administrative procedures for the Applicant’s traweere initiated by the
Training Unit of UNMEE, which is the competent aottity to ascertain the
availability of training funds. On 15 October 20@Be Applicant submitted a
“Nomination Form” to the Training Unit Coordinator UNMEE requesting a
total of USD 5,050.00 to cover 7 days of trainimgni 13 to 21 December
2005 as per the following details: USD 3,001 fansport costs, USD 1,799
for 7 days of DSA and USD 250 for miscellaneoustcdexcluding excess
baggage). The form was signed by the SRSG on 18b@cf005.

10.0n 25 October 2005, the Nomination Form was alsteveed by the Chief of
the Civilian Training Unit who estimated the totebst of the training
amounting to USD 6,056 and that 75% advance oftdted above amount

would be paid to the Applicant prior to his tratelGeneva. The form was
also signed by the CAO.

11.0n 17 October 2005, the Applicant was informed lya# sent to the
OHCHR training coordinator at HQ that he had narbselected to attend the
TOT session in Geneva. The Applicant challenged thecision as he
considered that “it was not final”. He did not info the SRSG about the fact
that he had not been selected to participate is¢lsion.

12.0n 28 October 2005, the Applicant submitted a LeBeguest for Family
Visit from 25 December 2005 to 12 January 2006usigke (12 days) to the
SRSG. By memorandum dated 16 November 2005, thécapp wrote to the
SRSG urging him to approve his pending leave requ@s 17 December
2005, the Applicant’s leave request was approvethe\5RSG.
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13.0n 22 November 2005, the Applicant received a rdeftem a Non-
Governmental Organization (NGO) named “Solidariténss Frontiéres”
confirming his acceptance to participate, in hisvgde capacity, in their
Annual Review Session from 20 to 23 December an@ri¥ 29 December
2005.

14.0n 1 December 2005, based on the SRSG’s approviaédomination Form
for the TOT, a PT8 numbered 06-06-MEE-00376 was issued and the
Applicant received a travel advance of USD 2,715@00 1 December 2005,
the Applicant through his Office collected the ads@ travel funds
representing a portion of the DSA for the trip.

15.0n 11 December 2005, the Under Secretary-GenenalPEacekeeping
Operations (USG/DPKO) arrived at the Mission in Asa

16.0n 18 December 2005, the Applicant flew out of thiesion area in Asmara

to Geneva and returned to the Mission area on dgadg 2006.

17.0n 17 January 2006, the Applicant submitted a lea@port covering the
period of 30 December 2005 to 15 January 2006.

18.0n 20 January 2006, the Applicant also submitte&-46° form indicating in
the description of expenses as follows: “Origindl8P Boarding Passes,
Ticket stub, DSA for the period of 19 to 31 DecemB@05 for the total of
USD 3289 and 01 to 15 January 2006 for an amounUSD 2205
[representing the remaining portion of the DSA aednbursement of his
travel costs]’. He attached the original PT8 arttkotelevant documents and
signed the PT8. At the bottom of the form, the Agaoit indicated that the
actual departure date had been postponed by orle dueeto the visit of the

% Travel Claim
® Reimbursement of expenses/Travel claim
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USG/DPKO to the mission area and that he was owmaneave from 30
December 2005 to 15 January 2006. The PT8 formiatlioated that there
was a claim for DSA for the period 19 December 26935 January 2006,

inclusive of the period during which the Applicams on annual leave.

19.0n 27 January 2006, the UNMEE Personnel Officeuested the Applicant

to submit a new Leave Request Form.

20.0n 29 January 2006, the Applicant received a Iétten the NGO “Solidarité
sans Frontieres” thanking him for his participationthe Annual Review

Session held in Geneva from 20 to 29 December 2005.

21.In a report dated 31 January 2006, the Applicatedtthat he was on mission
in Geneva from 19 to 29 December 2005 to conducttimgs with five
colleagues at the Headquarters in Geneva as wall @send a review session
of an NGO. The Applicant did not specify the dateswhich he met his

colleagues.

22.0n 9 May 2006, the UNMEE Personnel Officer advittezl Applicant to re-
submit a leave report for the period 27 to 29 Ddaem2005 as it was missing
from the Monthly Attendance Record reflecting thetual days of leave
already taken. The Applicant’'s Assistant confirntbdt the Applicant was

still on mission in Geneva during that period.

23.0n 23 May 2006, the Chief Finance Officer requesitedApplicant to advise
him on the number of days he actually attended @€ in Geneva in order to
adjust his DSA payment for official travel. On teame day, the Personnel
Assistant advised the Finance Section that the iéqpi's official business
had been cancelled and that his period of annaafeleshould be amended
from 30 December 2005 to 15 January 2006 to 19 mbee 2005 to 15
January 2006.
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24.0n 24 May 2006, the Chief Finance Officer instrdctiee recovery from the
Applicant’s salary the amount of USD 8,210.00, casipg the DSA advance
and final F10 claim, for the official business trip.

25.0n the same day, the Chairman of the Field Serdn®on of UNMEE

(FSU/UNMEE) wrote to the Secretary-General statthgt the Finance
Section had discovered that the Applicant had nnded the course in
Geneva for which air travel and DSA were raised laadhad submitted an F-
10 for settlement of travel claims. The Chairmaegdd that the Applicant
had changed his official ticket to proceed on &aig travel itinerary without
notifying the Mission, although he was aware tha training course had
been cancelled.

26. By memorandum dated 1 June 2006 entitled “Replyneamo on Official
Travel to attend UNHCR workshop in Geneva DecemB665”, the
Applicant provided the Chief Finance Officer witketfollowing clarification,

“Although the PT8 No. 6-606-MEE-00376 prepared éNbvember 2005
indicates that CHRO's training session was inigiafilanned fronml1 to 24
December 2005 [emphasis added by the Applicant],however, dudatd
minute changes from OHCHR the session was conclad&9 December
2005 [emphasis added by the Applicant]. The informatdsout this change,
imposed by various readjustments to the initial gpeonme and/or post
evaluation exercise of the overall training packdmge a group of expert
participants, was communicated to CHRO few dayerbeahy first date of
departure. However, due to a visit of USG/DPKO dgrithat period, |
delayed my trip after a verbal approval of DSRDGmAsa, OIC.

Unfortunately the amendment to the original PT8ldmwot be done at that

4 Travel Claim.
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time given the state of the Mission following tlpudsion of staff members

of certain nationalities from Eritrea and their oelation to Addis Ababa.

Therefore, please note tha?-29 December 2005 [emphasis added by the
Applicant] was considered as business for my prseén Geneva and not

annual leave.

Additionally, my presence in Geneva should be feach 18-29 December
2005 (11 days excluding all travel times, i.e. Asar@eneva via Frankfurt
and return to Geneva after my leave). The amenel@ekl request submitted
prior to my departure from Asmara was covering theriod from 30
December 2005-15 January 2006.

[...] please take into account the above clarificaiadto proceed with your

readjustment, if any, on the next MSne payment.”

27.In a follow-up memorandum dated 15 June 2006 edtitReply to your
memo on UNHCHR workshop in Geneva 13 to 21 Decen2f@5 to the
Chief Finance Office, the Applicant wrote the foliog:

“Reference to our discussion held at my requesBalune 2006 in Addis
Ababa and your subsequent memo on the same sdlajiect 9 June 2006,
please be advised that | have taken note of alt goocluding observations.
I would however for the record make the followingrification which was

omitted from my initial reaction sent on 01 Jun@&0

Though | did not participate in the planned traigischeduled from 11 to 24
December 05 due to unforeseen reasons, | howevktraeelled to Geneva
as indicated to attend to other official businestated matters. | deeply
regret that the latter function could not supersdide initially planned one,
to therefore allow the retroactive amendment of dreginal PT8. All

attempts to have such official amendment before dewarture on 18

5 Mission Subsistence Allowance

Page 8 of 25



Case No. UNDT/NBI/2009/040
Judgment No. UNDT/2010/024

December 2005 would have proved fruitless due & prevailing tense
mission situation with the ongoing relocation of MEE staff from Eritrea

to Ethiopia.

Therefore, | concur with your suggestions to uraket all necessary
deductions and re-adjustments regarding the dagmfL8 December 2005
to 16 January 2006 in order to adjust any undue Nd&pments.”

28.0n 10 June 2006, the Applicant was requested tmgwEbnew Leave Report
to accurately reflect his absence from the MissiOn. 16 June 2006, the
Applicant submitted a new Leave Report indicatihgtthe was on annual
leave from 19 December 2005 to 15 January 20060\Weg payments for
undue MSA started to be deducted from the Applisasdlary in June 2006.

29.0n 15 June 2006, the Secretary of the Human Rigbtsncil wrote to the
Applicant an email “To Whom it May Concern” statitigat the Applicant

was in Geneva for meetings at Headquarters from2® tDecember 2005.

30.0n 18 August 2006, an investigation panel was domstl by the CAO
following a request of the Administrative Law U(WLU), Office for Human
Resources Management (OHRM). The panel consistethree UNMEE
officers. In its report of 28 August 2006, the istrgation panel detailed its
interview with the Applicant regarding the actidaken prior and subsequent
to his trip to Geneva. The investigation panel fbuhat the Applicant had
travelled to Geneva on official business and remigllowances associated
with the travel but that he had not attended theeBe training workshop.
The panel also found that the Applicant did notiseNdNMEE of the change
in purpose of his trip to Geneva until June 2006.

31.0n 29 September 2006, DPKO referred the Applicacéise to OHRM for
appropriate action.
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32.0n 7 November 2006, OHRM charged the Applicant watlegations of
misconduct for having “fraudulently used UNMEE fgndin particular
training funds, in the amount of USD 8,210.00 whie intent of defrauding
the Organization”. Under cover of a memo dated 8mudry 2007, the
Applicant provided his response to the allegatioismisconduct. On 3
August 2007, the case was referred to the JDGefmymmendation.

33.0n 25 December 2006, the former Deputy SRSG of UEM#Eote a letter
entitled “To Whom it May Concern” stating that tApplicant “was formally
authorized to leave the Mission area by the SRSG ¢n. 11 December
2005".

34.0n 27 December 2006, the Coordinator for the Afridait, Capacity-
Building and Field Operation Branch, OHCHR, confaiithat the Applicant
met with two colleagues on 13 January 2006, duhnisgannual leave period.
He also indicated that according to his understamtiie Applicant also met
with three other colleagues from OHCHR, withoutigading any specific
dates.

35.0n 5 February 2007, the former Deputy SRSG of UNMEtbBte another
letter entitled “To Whom it May Concern” statingaththe Applicant “was
initially authorized by the SRSG [...Jon 11 Decemi2805 to leave the
Mission area to attend a training course to be helGeneva’. He further
stated that “when [he] became the interim HeadhefMission and de facto
his immediate reporting officer from November 2@0%il 14 December 2005
[the Applicant] thereafter told me that althoughvineuld not be attending the
planned training session for which he had originedlquested the approval to
go to Geneva, that due to recent serious problentee mission, he would
depart for Geneva for important official consubbas on the future of the
UNMEE Human Rights Office”.
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36.0n 12 February 2007, the Applicant wrote to the r&ecy-General to
challenge the allegations of misconduct brought thg Chairman of
FSU/UNMEE of 24 May 2006.

37.0n 31 August 2008, a JDC panel issued a reporthichwit unanimously
recommended to the Secretary-General that the éggli‘be reprimanded for
having exercised poor judgment about the natudeisfravel to Geneva and
for his failure to amend his travel authorizatiom ttme. The panel further
unanimously recommended that the Applicant “be beireed for the actual
expenses in connection with his Geneva trip in dheunt of USD 8,210
linking his officially permissible family visit ticet with said trip as well as for
his consultations with OHCHR officials to improvadaexpand the human

rights programme in the mission area”.

38.0n 9 September 2008, the Secretary-General rejedtesl JDC’s
recommendation and instead imposed a written cenguraddition to a
demotion by one grade, from P5 to P4, without tbssbility of promotion
for two years. These measures were based on chafgésudulent use of
United Nations Mission in Ethiopia and Eritrea (URHE) funds, in particular
training funds in the amount of USD 8,210, with thtent of defrauding the

Organization”.

39.0n 21 July 2009, the Applicant filed an applicatoated 15 July 2009 before
the United Nations Administrative Tribunal (UNATDue to the transitional
measures on the new internal justice system (ST/3@B/11), the Applicant
was requested to refer his case to the United NstiDispute Tribunal
(UNDT) in Nairobi.
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40.0n 28 August 2009, the Applicant requested an sxtenof time to file the
matter before the UNDT. By an order dated 10 Sep&3009, the Applicant

was granted an extension of time until 18 Septerabes.

41.0n 18 September 2009, the Applicant filed his ajgpion before the UNDT.
The Respondent filed a reply on 21 October 2009rars#d the preliminary

issue of receivabilityatione temporis

42. A status conference was held on 23 November 2008.Respondent filed a
second reply dated 8 December 2009 in which heesddd the case on its

merits.

43.A hearing was held on 19 January 2010 with theiggparticipating from
Nairobi and New York, via video-conference. Countml the Applicant
called two witnesses, including the Applicant hitisand Counsel for the
Respondent called one witness. Counsel for theigqm submitted a bundle
of additional documentary evidence at the beginwhthe hearing to which

reference was made during the examination of theesses.

Applicant’'s Submissions

44.In support of his Application, the Applicant chaltees the discretionary
authority of the Secretary-General in rejecting JB&C’'s recommendation to
impose a less stringent disciplinary measure. Heges that the Secretary-
General relied on “confused and contradictory aggioms of facts
concerning the Applicant's actions that appear tmore the factual
explanations put forward by the Applicant to justithat occurred”.

45.The Applicant explains that he was unable to amtred PT8 due to an
emergency situation in the Mission at the time. Thisreporting on the

number of annual leave days and the DSA claimedtterwhole period,
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inclusive of his annual leave, was due to a mistakethe part of other

colleagues.

46. Furthermore, the Applicant avers that, once the tiwi Geneva was already
approved by the SRSG and his Principal Deputy/SR&G was the Officer
in Charge/UNMEE during the interim period in Asmataere was no
obligation for him to seek any other additional hewization in accordance
with the Memorandum of Understanding (MOU) and Applicant’'s Terms
of Reference (TOR).

47.The Applicant claims that he verbally informed theputy SRSG/UNMEE
who during the interim period of the SRSG’s absehe&l become his

immediate first supervisor.

48. He further claims that he advised his immediate deputies, who are Human
Rights Officers based in Asmara and Addis Ababaj tie had not been
selected. Notwithstanding his non selection, thepligpnt viewed his
presence in Geneva vital for discussions on pettipelicy issues relating to
the future of the Human Rights Office at UNMEE.

49.He further states that he held consultations witleagues at HQ in Geneva
and participated in the NGO meeting from 19 to 2&@&mber 2005. During
the remaining time, which was from 30 December3ddnuary 2006, he was

on annual leave.

50. With regards to due process, the Applicant’s rigiese violated. In spite of
the JDC'’s findings, the Respondent has done notturaddress the serious

violations of due process and emotional harm thatized by his actions.

51.The Administration failed to carry out a proper epéndent and neutral

internal inquiry at the Mission level prior to suitting its findings to the
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ALU. The limited interview record provided of thechl investigation panel
conducted in August 2006 is inaccurate and biaskd. Applicant was not
afforded an opportunity to object to the compositid the local investigation

panel set up by UNMEE and was never asked to regresign off on it.

52.Recalling UNAT Judgment No. 102dwanuka(1999), the Applicant stresses
that the concept of poor judgment is quite différéfom misconduct. The
JDC panel established that the Applicant’s actiah it involve falsifying
documents or presenting a claim that was designdédftaud the organization
by the use of false information.

53.The Applicant finally submits that, in judging imtéons, some weight ought
to be afforded to the Applicant’s record of honeatyd integrity over an
extended period. It should also give due considerato the mitigating
circumstances as the Administration itself was igegt. In taking all these
factors into consideration, the conclusions drawthie Administration in this

case appear unfounded and unduly harsh.

54.The Applicant seeks full exoneration from wrongdpand compensation for

the career and personal damage.

Respondent’s Reply

55.In his Reply, the Respondent raised the preliminasye of receivability
ratione temporis It was argued that the case was time barred pntsio
Article 7 of the former United Nations Administnagi Tribunal (UNAT)’'s
Statute, according to which an application is remteivable unless it is filed
within ninety days from the date on which a stafember received
notification of the contested decision. The Appilicéled his appeal before
the former UNAT on 15 July 2009, approximately tetonths after the

notification of the Secretary-General’s decisiotede® September 2008.
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56.0n the merits, the Respondent considers that thpugmed decision was

neither arbitrary, nor based on a mistake of factaw nor influenced by
prejudice, bias or some other extraneous factad, did not amount to an

abuse of discretionary authority in disciplinaryttass.

57.First, the Applicant did not inform anyone at théston in Asmara that he

had not been selected to participate in the trgirourse. Secondly, after
being notified of his non selection to the TOT s@sshe continued to take
steps to obtain training funds for the said tragnicourse. Thirdly, the
Applicant did not inform anyone at the Mission that did not participate in

the training course for which the training fundsl lheeen allocated.

58.The Applicant’'s explanation that he did not infothe SRSG of UNMEE

59.

immediately about his non-selection to the TOT iseswas because ‘“it was
not final” is not persuasive. Evidence shows thaeré was nothing
conditional or preliminary about OHCHR'’s rejectiamf the Applicant’s

application, as notified to him on 17 October 20DBspite the negative reply,
the Applicant initiated an UNMEE training Nominatié-orm on 19 October
2009 for participating in the Geneva training wdrig. The Applicant

received air travel and DSA advance and flew to&sanon 18 December
2005.

Further, upon his return, the Applicant took stepeabtain further travel funds
for the training course that he did not attend,,anda letter dated 1 June
2006, the Applicant falsely maintained to the Chi@iance Officer that he
had participated in the training course from 12%December 2005 and that

he was on annual leave from 30 December 2005 ttat6ary 2006.
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60.Based on the evidence on the record, the Responceméidered the
Applicant’s actions to be a serious violation of $tandards of conduct and

integrity expected of staff members.

61. The disciplinary measures imposed on the Applizegrte proportionate and

did not constitute an abuse of authority.

62. The Applicant’s due process rights were respedteslighout the disciplinary
process. Recalling former Staff Rule 110.4 govegnihe disciplinary
proceedings, the Applicant was given the opporyutatknow and respond to
the allegations against him during the course efitivestigation. He was also
given the opportunity to comment on the chargesnag&im on 31 January
2007.

63. The Applicant’s pleas for compensation should kected. The decision was

proportionate and his due process rights were césgpe

Preliminary Issues

Receivability

64.In the present case, an order was issued on 1@i8bet 2009 by UNDT
Judge Nkemdilim Izuako to grant an extension ofetita the Applicant to
enter the matter before the UNDT within seven dayse Application was
filed on 18 September 2009 before the UNDT. Thedsef receivability
therefore does not arise.

Tribunal's Review of the Case

The Role of the Tribunal When Reviewing Disciplinary Matters
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65. The role of the Tribunal is to consider the fadtthe investigation, the nature
of the charges, the response of the staff memlak testimony if available,
and draw its own conclusions. The Tribunal is in way bound by the
findings of the JDC or the Secretary- General enfdicts disclosed.

66.The Tribunal notes that the current case was gedehy the provisions of
ST/AI/371 on theRevised Disciplinary Measures and Proceduaed that, in
accordance with paragraph 9(c) of this administeainstruction, OHRM

referred the Applicant’s case to the JDC for rec@mdation.

67.When, as in the current case, the Tribunal is sspssion of the report of the
JDC, which includes its findings and recommendatiats task is to review
the facts and determine whether the facts give tasenisconduct and to
evaluate the seriousness of that misconduct. IfTthieunal concludes that
misconduct has been established it has to deterhieegravity of that
misconduct and consider whether the sanction imbsproportionate to the

act of misconduct.

Burden and Standard of Proof

68.In disciplinary matters, the Respondent bears Iin¢ghlegal and evidentiary
burden to provide evidence that raises a reasomafieience that misconduct
has occurred Once a prima facie case of misconduct is estedisthe staff
member must provide satisfactory evidence to jystié conduct in questién
If there is a hearing, as is invariably the case, given the civil nature of the
proceedings, the Applicant will begin by stating/her version of the case.
That procedure in no way impacts on the respedtileeations of the burdens
of proof.

® See United Nations Administrative Tribunal (UNAT)dgment No. 89Thuthi (1998).
" See UNAT Judgment No. 102Sergienko referring to Judgments No. 48®mosola(1990) and
Patel Ibid.
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69. The next issue for determination is the standardegree of proof required in
a disciplinary case. In a number of cases decidedhb former UNAT
terminologies like “supported by cogent evidence” “ample evidence”
(Judgment No. 529); “conclusions supported by ewdé (Judgment No.
756); “allegations are well founded” (Judgment M67); “ample evidence to
conclude” (Judgment No. 897); “whether the findirmjsfact are reasonably
justifiable and supported by the evidence (Judgmnt616) have been used
to explain and lay down the principle relating e tdegree of proof required
to prove an act of misconduct. In Judgment No. 1428 UNAT held that the
Respondent “need not establish beyond reasonabilet @do patent intent to

commit the alleged irregularities”.

70.1t is the view of the Tribunal that the use of teralogies in the abstract
without any explanation belong more to the realmachdemics. What is
required in practice is the formulation of a rubatt clearly denotes what the
task of the Tribunal is in determining the evidepcesented in relation to the

charge or charges.

71.The Tribunal has first to determine whether thedemte in support of the
charge is credible and sufficient to be acted upthere there is an oral
hearing and witnesses have been heard the exesassier in the sense that
the Tribunal can use the oral testimony to evaltisedocumentary evidence.
Where there is no hearing or where there is namesty that can assist the
court in relation to the documentary evidence #sk tmay be more arduous.
It will be up to the Tribunal to carefully scrutsa the evidence in support of
the charge and analyse it in the light of the raspoor defence put forward
and conclude whether the evidence is capable aéfb@l not. In short the
Tribunal should not evaluate the evidence as a fithiwostructure which

must be either accepted or rejectéebloc The Tribunal should examine each
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piece of relevant evidence, evaluate its weight seek to distinguish what

may safely be accepted from what is tainted or tfaub

72.0nce the Tribunal determines that the evidenceuppart of the charge is
credible the next step is to determine whetheethdence is sufficient to lead
to the reasonable conclusion that the act of mdgonhas been proved. In
other words, do the facts presented permit thelosion that the burden of
proof has been met? The exercise involves a casefutiny of the facts, the
nature of the charges, the defence put forwardthaedapplicable rules and

regulations.

Findings on the allegations of misconduct

73. Notwithstanding the fact that the Applicant hadrbagormed, on 17 October
2005, that he had not been selected for the TOSi®esn Geneva, the
Tribunal notes that the Applicant initiated a Noation Form on 19 October

2005 for participation in the TOT session in Geneva

74.The Tribunal further observes that the Applicand diot take appropriate
action by informing the SRSG in a timely manneraniag in October 2005
shortly after he had been notified of his non-deacon 17 October 2005.
However, he did not do so as he did not consided#tision not to select him

as “final”.

75.1t is not clear as to when the Applicant informbd Deputy SRSG of his non-
selection to attend the TOT session in Geneva. #issumed that he verbally
informed the Deputy between November 2005 and léedéer 2005 when

the Deputy was OIC and his immediate reportingeffi

76.Let alone the fact that the Applicant had verbaifprmed the Deputy SRSG

of his non-selection, the Tribunal notes that he rt prevent, with the full
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knowledge of his non selection for the TOT sessioBeneva, the issuance of
a PT8 on 1 December 2005, based on the SRSG’s\agpmiothe Nomination
Form for the TOT, and the Applicant received a e¢tasdvance of USD
2,715.00As a result of his silence, the PT8, originallyuisd for the training
in Geneva, was not amended to reflect a chandeeipurpose of the travel of
the Applicant to Geneva. The Tribunal notes thatApplicant explained that

he could not do so owing to the tense situatiaihéMission at the time.

77.The crux of the matter is that the Applicant hadereed a negative answer
with regards his request to participate in the Ti®OGeneva. Nevertheless, the
Applicant did not comply with his duty to inform éhSRSG in a timely
manner nor, most importantly, the administrativaffstvho raised his PT8
about his non selection in order to ensure thatNamination Form for the
training was not processed or, instead, to havePh8 amended by the

Administration to reflect his new situation.

78.When the Tribunal asked the Applicant why it wasiraperative for him to
proceed to Geneva, after he had been made awaréheéhhad not been
selected, he stated that his presence was needszhiva for the purposes of
consultations with the HQ in Geneva on the fatehef Mission in Asmara

because the Mission was encountering problemsthethost country.

79.The Tribunal notes that the Deputy SRSG confirmegast-facto letters
having given a verbal approval to the Applicant. wdger this is not
sufficient. The Tribunal is of the view that the fligcant did not provide any
evidence that the SRSG, as Head of the Missionsimaka, had mandated the
Applicant to go to Geneva to discuss the futurehef Mission. Nor did the
Applicant present evidence of any authorisationmfrahe appropriate
authorities in the Organisation to justify his gmese for consultations.

80.Besides, when the Applicant filled his PT8 form, ¢laimed DSA for the

period he would spend in Geneva for training puegoghen he was fully
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aware that he was proceeding there to meet withN&®O or to have

consultations with colleagues at HQ. As the purpidas travel had changed
he used funds earmarked for training for a diffepmpose without obtaining
prior written authorisation. The Applicant statédhtt the deputy SRSG who
was OIC in the absence of the incumbent had verlaithorised him to

proceed to Geneva on a changed purpose. On ths, iflse CAO stated
during the hearing held on 19 January 2010 thatDeputy SRSG had no
power to give such an authorization verbally andt tthe standard
administrative practice is to give such author@ain writing. Such evidence
coming from the CAO, as the Head of Administrationthe Mission in

Asmara, should be given due weight.

Further, on his return from annual leave, afteerating meetings with
colleagues at the OHCHR and a session with a NG&eimeva, the Applicant
did not amend the PT8 form to reflect the true reatf his travel to Geneva.
Additionally, the Tribunal notes that there wadaim for DSA for the period
January 2006 when he was on annual leave. Admjttbére was a note on
the PT8 that, during January, the Applicant wasleave but this is not
sufficient to absolve him. He received the DSA fioe period he was away
from the mission, including the period when he weas annual leave. He
stated that his assistant went to get the DSA hatthere was no mistake on
his part and that the finance section was to beétafor the payment of the
DSA.

It is the Tribunal’s view that the Applicant shouldver have taken that DSA
either directly or vicariously as he was simply mattitled to it, especially
since no amendment had been made, as it shouldoleave to the PT8. Even
after he had received that money he kept silenabmut six months until an
investigation was initiated in the case in June6208e could not give a
satisfactory explanation as to why he kept silentsb long. When questioned
by the Tribunal, the Applicant stated that he wduwdde returned that money.
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He also added that he had made a mistake. In #ve of the Tribunal this
was more than a mistake or poor judgment; it wasaan of serious

misconduct.

Has the Respondent discharged the burden of proof?

83.The Tribunal has evaluated the documentary and edidlence adduced on
both sides. The evidence involves a number of eefes to the procedures
that are applicable to staff members going on imgiror mission. In that
exercise the Tribunal had also the task of inteimpgethe applicable rules. The
Tribunal addressed the following issues: the aightion that should be
obtained by a staff member before leaving his dteyion to attend a training
or going on an official mission; the person havihg authority to give such
authorisation; whether the authorisation shouldnberiting according to the
well settled bureaucratic practice of the Orgamsatthe precise use of funds
for training and other missions; the duty of a fstaember to alert the
Administration about any change in the purpose tfagel; the duty of the
staff member to make necessary amendments to grpmfate forms used
for travel purposes if the circumstances so warrdrte Tribunal is satisfied

that the Respondent discharged its burden of proof.

Did the Respondent make proper use of his discretion?

84.The Tribunal considers that in reviewing the exaradf the discretion of the
Respondent the following questions must be adddedSest, were the facts
presented to the Respondent credible? Secondlyhdi®espondent draw the
proper inferences from the facts? Did the Respandehin defiance of due
process? Did the Respondent apply the wrong ruleggulations? Did the
Respondent overlook any vital piece of evidence®d Die Respondent
consider the defence of the Applicant? Was thest®tiof the Respondent
prompted by any personal motive? Did the Responsiemiv any bias against
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the Applicant? If one or more of the questionsrisveered in the negative it
may be concluded that the discretion vested in Respondent was not

properly exercised.

85.0n the issue of the probative value of the evidettee Tribunal has
highlighted above that the evidence presented &Reéspondent in support of
the charge was capable of belief and that theretking to indicate that in
arriving at this conclusion the Respondent did catsider all the facts for
and against the Applicant.

86.0n the issue of due process under the relevanigiwog of ST/AI/371, the
Respondent informed the Applicant of the chargesl gave him an
opportunity to respond. Under the former system Alpplicant had to be
informed of the charges and be given an opportulityespond. That was
done. All the materials of the investigation, tlesponse of the Applicant and
the proceedings and findings of the JDC were bdfeéRespondent. There is
no reason to believe and there is no evidenceriolede that the Respondent
has not considered all this evidence before commdis decision. No

complaint can be found on that issue against tlep&elent.

87.0n the issue whether the Respondent drew the piofenences from the
evidence in concluding that the Applicant had cottedia fraudulent act the
Tribunal cannot see how the Respondent or any meh$® person or a

Tribunal of fact could have come to any other cosidn.

88.The Applicant has made general complaints of biaproper motives or
abuse of process against the Respondent. Thesseiaoeis allegations that
need to be established by persuasive and cogetegrea, and not merely by
general statements. The Tribunal was not provideg evidence by the
Applicant to establish that the Respondent actedbimproper motive, was

biased or had made a wrong application of the agievules of regulations.
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Nor was there any cogent evidence from which subterge findings could

be reached and inferences could be drawn agam&ekpondent.
Was the sanction proportionate to the act of misconduct?

91. The Tribunal notes that the Applicant was aesfficial in a peace-keeping
mission. He did not follow the appropriate procedta travel. He used funds
earmarked for purposes other than attending the 3€8ion in Geneva. He
alleged that the future of the mission in Asmarpateled on consultations he
should have or had in Geneva. There was no evidgfites fact. He claimed
and was paid DSA to which he was not entitled. Eptlsilent about that fact
for about six months. Had not an investigationtsthin that case he would,

given the sequence of events and his attitude, kepethat money.

92.1t is a fact that the Applicant has an unblemishetord with the
Organisation. But an unblemished record is not tseli a gateway to
breaching the rules of the Organisation. Nor doesuablemished record
automatically qualify for mitigating factors to beplied. The mitigating issue
must be analysed in the light of the evidence dstabg the misconduct, the
manner in which the act was perpetrated, the d#itf the wrongdoer and the
need to protect the integrity of the Organisatibaking all these factors into
consideration the Tribunal concludes that the s$amctmposed by the

Respondent was not disproportionate to the sermissonduct that was
established.

93.In view of the foregoing, the Tribunal rejects thggplication entirely.
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Judge Vinod Boolell

Dated this 8" day of February 2010

Entered in the Register on this 8" day of February 2010

Mybhetile

HBeN A KwakYe- Bk
Jean Pelé Fométe, Registrar, UNDT, Nairobi
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