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Introduction

1. The Applicant, a former Interpreter in the Department for General Assembly
and Conference Management (“DGACM”) of the United Nations Secretariat,
challenges the decision of the Administration not to grant her a permanent
appointment following the expiration of her probationary appointment and to instead
extend her probationary appointment for a further period of six months, beyond the
three-year limit for probationary appointments. The Applicant also contests the
adequacy of compensation paid to her for having been placed in a hostile work

environment.

Issues and scope of the case

2. The central issue in this case, as indicated in the Applicant’s request for
administrative review and appeal to the Joint Appeals Board (“JAB”), is “the
administrative decision not to grant [her] a permanent appointment and, instead, to
extend [her] probationary contract for another six months”. Further, as agreed by both
parties, this case also concerns the adequacy of the compensation already paid to the

Applicant.

3. At the case management discussion on 17 October 2011, the Applicant
contended that the present appeal extended beyond the decision not to grant her a
permanent appointment and included the cessation of her employment because she
continued to be subjected to a hostile work environment such that she had to resign in
April 2006.

4. Having reviewed the case record and having considered the parties’
submissions, the Tribunal finds that the issue of the Applicant’s resignation is outside
the scope of the present case because she resigned for personal reasons and did not
seek administrative review of the circumstances of her separation. Her request for

administrative review and her appeal to the JAB, which predated her letter of
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resignation, were limited to the administrative decision not to grant her a permanent

appointment and, instead, to extend her probationary contract for another six months.

5. Additionally, it should be noted that, had the Applicant’s resignation been due
to alleged harassment, this would have been reflected in contemporaneous records. At
the time of her resignation in April 2006, the Applicant was already in litigation with
the Organization, having filed her request for administrative review (on
15 December 2005), having complained to the Panel of Discrimination and Other
Grievances (on 17 January 2006), and having appealed to the JAB (on
30 January 2006). Despite all of this, in her letter of resignation, dated 13 April 2006,
the Applicant stated that she resigned “for personal reasons”, making no reference
whatsoever to any alleged harassment or any other improper reasons that necessitated
her resignation. The Tribunal finds that it is highly improbable that, if she felt
compelled to resign because she was being subjected to continued harassment, she
would not have mentioned it in her letter of resignation. Furthermore, she should
have filed a further request for administrative review. She did not do so. Therefore,

the issue of the Applicant’s resignation is outside the scope of the present case.
6. Accordingly, the legal issues in this case are as follows:

a. Was the decision not to grant the Applicant a permanent appointment

in breach of her rights?

b. If it was, what is the amount of compensation to be awarded to the
Applicant?

C. With respect to the finding of the JAB that the Applicant was
subjected to a hostile work environment, should further compensation be

awarded in addition to the two months’ net base salary already paid?
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Procedural matters

Case management discussions

7. The Tribunal held two case management discussions on 2 June 2010 and
17 October 2011. Both Counsel agreed that the matter could proceed on the papers.
The parties were directed to file final submissions by 24 October 2011, with
responses to each other’s submissions due on 27 October 2011. The submissions

were duly filed and considered by the Tribunal.

Closing submissions

8. The parties were directed, by Order No. 243 (NY/2011), to file their closing
submissions on liability by 24 October 2011. The Applicant’s final submission on
liability, filed on 24 October 2011, contained, as annexes, the unsigned and unsworn
statements of Ms. Vera Blankley (Staff Representative for Interpretation Service) and
Mr. Nabil Abdel-al (an interpreter with the DGACM). The Respondent objected to

these statements, stating that they were filed without the Tribunal’s leave.

0. The Applicant did not seek leave to file these statements. The purpose of a
closing submission is to set out the parties’ final arguments, not to introduce new
evidence. The Applicant had been provided previously with the opportunity to file the
particulars of Ms. Blankley and Mr. Abdel-al’s evidence by 12 October 2011 (as per
Order No. 227 (NY/2011)). Had she complied with Order No. 227, it would have
provided the Respondent with the opportunity to properly consider these statements.

The Respondent’s objections are upheld.

10. In any event, even if these statements were properly filed, the Tribunal notes
that the information contained in them would not add any significant new information

to what is already on the record.

11. By Order No. 257 (NY/2011), the parties were ordered to file final

submissions on relief, which were duly filed.
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Facts

12.  The factual summary below is based on the parties’ submissions and the

report of the JAB. Only those facts deemed relevant to the present case are included.

13. The Applicant, Ms. Lucy Corbett, joined the Organization on 1 August 2001
as an Interpreter Trainee at the P-1 level, and served on a three-month contract. After
passing the 2002 United Nations competitive examination for English interpreters,
she was recruited as an Associate Interpreter at the P-2 level on a two-year

probationary contract with effect from 25 November 2002.

14. In the periods 25 November 2002 to 31 March 2003 and 1 April 2003 to
31 March 2004 the Applicant was rated by her supervisors as “partially meets
performance expectations”. The Applicant did not seek a formal rebuttal of these
performance ratings. She made the point subsequently that there was no significance
in her not filing rebuttals because she was making progress in the first two
probationary years and the rating of “partially meets performance expectations” was

to be expected for a staff member on a probationary appointment.

15. On 18 October 2004, Ms. Neeta Tolani, Executive Officer, DGACM, sent a
memorandum to Ms. Andrée Chami, Chief of the Common Services Activities at
Headquarters Section, Office of Human Resources Management (“OHRM”), stating

(emphasis added):

1. [The Applicant] joined the Organization on a probationary
appointment on 25 November 2002. During the probationary period,
[the Applicant’s first reporting officer], Chief, English Interpretation
Section has counselled and guided the staff member on the quality of
her work, interpretation techniques and United Nations terminology.
While the staff member has made conscientious efforts to develop her
interpretation skills, she has not yet reached the stage of professional
competence.

2. [The Applicant’s] overall performance since the mid-term
review has improved as per her last appraisal report for the period
April 2004 to March 2004. Copies of her last two performance
appraisal reports are attached.
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3. [The Applicant’s first reporting officer] is preparing an
improvement plan for the PAS cycle 2004-2005 and shall
continuously mentor the staff member to enable her to improve her
interpretation skills.

[4]. In view of the above, this office requests extension of her
probationary appointment for a period of one year. During this period,
her performance will be reassessed and we are hopeful that there will
be marked improvement in her work.

16.  The Applicant’s probationary appointment was extended by one year, until
24 November 2005.

17.  On 8 November 2004, Ms. Jean Matthews, the Applicant’s first reporting
officer, prepared a performance improvement plan. Neither the Applicant nor her
supervisors were satisfied with the implementation of the plan and, on 14 June 2005,
a meeting was held in the office of Mr. Gerard Temin, Director of the Meetings and
Publishing Division, DGACM. The meeting was attended by the Applicant, Mr.
Temin, two Staff Representatives for Interpretation Service (Mr. Sergei Mikheyev
and Ms. Vera Blankley), the Applicant’s second reporting officer (Ms. Brigitte
Andreassier-Pearl, Chief of the Interpretation Service), and Ms. Melanie Suzara,
Deputy Executive Office, DGACM. The participants concluded that “[t]he remaining
five months ... in the improvement plan will be used in the most constructive way”

and agreed on specific measures to achieve that goal.

18. In the period April 2004 to March 2005, the Applicant was rated by her
supervisors as “partially meets performance expectations”. She was dissatisfied and
filed a rebuttal. On 21 October 2005, the Rebuttal Panel issued its report, which
included the recommendation that the overall rating be adjusted from “partially meets

performance expectations” to “fully successful performance”.

19.  Ten days later, on 31 October 2005, Ms. Suzara sent a memorandum to

Ms. Chami, stating:
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1. The probationary appointment of [the Applicant], P-2,
Interpreter (English) extended for one year in accordance with Staff
Rule 104.12(a)(i), is due for review in November 2005.

2. In light of the fact, that the staff member’s overall performance
during the period of her appointment has not met the expectation of
the Chief of the English Interpretation Section and the Chief of the
Interpretation Service, the Department recommends separation of the
staff member at the completion of the three years on probationary
appointment.

20.  On 2 November 2005, Ms. Chami referred the matter to the Central Review
Committee, stating that, although the Rebuttal Panel recommended the upgrading of
the Applicant’s rating to “fully successful”, the Applicant “[did] not seem to have
reached the requisite level for consideration for conversion of her appointment to
permanent during the three years of probationary appointment”. OHRM therefore

supported DGACM’s recommendation to separate the Applicant from service.

21. On 10 November 2005, the Central Review Committee issued a note on the

Applicant’s case, stating (emphasis added):

Notwithstanding the Department’s recommendation to separate [the
Applicant] from service with the United Nations, which the
Committee found to be in good order and properly and fully
documented, the Committee decided that it could not approve the
recommendation unless the Rebuttal Report provided on her latest
performance report (2004-2005), which had revised her rating from
“Partially meets performance expectations” to “Fully successful
performance”, was overturned by the authority of the Secretary-
General, as provided for under staff rules. Otherwise, the legitimacy of
the separation would clearly be open to question since the
performance rating as it currently stands directly contradicts the
overall evaluation of the Department that the staff member’s
performance is inadequate and merits separation from service.

22.  On 11 November 2005, Ms. Chami sent an email to Ms. Jan Beagle, Assistant
Secretary-General, OHRM, stating (emphasis added):

Ms. Cristina Mercader-Steele has informed me that Mr. [Jian] Chen][,
Under-Secretary-General, DGACM,] does not wish to pursue the case
of Ms. Lucy Corbett further. Accordingly, under the staff regulations
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and rules, her probationary appointment is to be converted to
permanent appointment. We will coordinate with the Colleagues in the
Executive Office of DGACM implementation of the above.

It should be noted that the Applicant first discovered the existence of this

communication on 20 January 2006, when she inspected her personnel file.

23. Later that day, 11 November 2005, the Applicant was informed by
Ms. Chami, in the presence of Mr. Mikheyev, Staff Representative for Interpretation
Service, that Mr. Chen (Under-Secretary-General, DGACM) had decided to grant her
a permanent appointment. However, approximately one hour later that same day, the
Applicant received a voicemail message from Ms. Chami, retracting her initial
statement and stating that she had spoken too soon and that Mr. Chen had, in fact, not
yet taken a decision and that the Applicant’s case would be reviewed the following

week and she would be informed of the decision.

24.  On 17 November 2005, the Applicant’s contract was extended by one month

to 31 December 2005, pending a decision on the question of her contractual status.

25.  On 29 November 2005, the Applicant’s contract was extended for a further
period of six months. The reason given for the extension was to provide the Applicant
with a final opportunity to show that she met the conditions for conversion, as

explained in a memorandum of 29 November 2005 from Ms. Beagle to Mr. Chen:

1. Please refer to the case of [Ms. Corbett], a P-2 English
Interpreter, whose probationary appointment was extended in 2004 for
a third year until the end of November 2005, in accordance with staff
rule 104.12(a)(i). The Central Review Committee which reviewed the
recommendation made by DGACM and OHRM to separate the staff
member at the end of her third year was of the view that, while the
recommendation was in good order and properly documented, it was
not in a position to support it given that the PAS Rebuttal Panel had
upgraded Ms. Corbett’s rating for the period 2004-2005 to “Fully
successful performance”.

2. After a thorough consideration of the matter, | find that it
would be appropriate in this particular case to give Ms. Corbett a final
opportunity to show that she meets the conditions specified in staff
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rule 104.13(a) and General Assembly resolution 51/226 of
3 April 1997. Staff rule 104.13(a) requires that staff members who, by
their qualifications, performance and conduct “have fully
demonstrated their suitability as international civil servants and have
shown that they meet the high standards of efficiency, competence and
integrity established in the Charter”, for conversion of their
probationary appointment to permanent. In addition, Section IlI.B,
paragraph 20, of General Assembly resolution 51/226 requests the
Secretary-General, in the case of staff recruited through competitive
examinations, “to ensure that only those who meet the highest
standards of efficiency, competence and integrity established in the
Charter are granted permanent appointments”.

3. Accordingly, in accordance with staff rule 112.2(b), 1 have
decided to make an exception to staff rule 104.12(a)(i) and to extend
Ms. Corbett’s probationary appointment for an additional period of six
months. As previously discussed with DGACM, your Department will
put into place a rigorous improvement plan which will need to be
monitored frequently for assessment of Ms. Corbett’s performance,
and Ms. Corbett should receive feedback on such assessment on a
frequent basis.

4. Please note that, in order to ensure appropriate consideration of
the recommendation on the course of action to be taken at the end of
the exceptional six-month extension until May 2006, it will be
necessary for your Department to submit a fully documented
recommendation regarding the case in April 2006, for review and
consideration by OHRM, the Central Review Committee and myself,
so that a decision can be made whether the appointment should be
converted to permanent or be allowed to expire, leading to the
separation of Ms. Corbett from the Organization.

26. By letter dated 15 December 2005, the Applicant filed a request for an
administrative review of “the administrative decision not to grant [her] a permanent
appointment and, instead, to extend [her] probationary contract for another six

months”. This indicates clearly that the Applicant did not accept the decision.

217. On 19 December 2005, Ms. Andreassier-Pearl, sent a memorandum to the
Applicant, referring to their meetings held on 12 and 15-16 December 2005
regarding a performance improvement plan to be put into effect on

15 December 2005. The memorandum noted that the Applicant had reservations with
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regard to signing off on the improvement plan in view of the Rebuttal Panel’s report

of 21 October 2005, which upgraded her performance rating to fully successful.

28.  On 17 January 2006, the Applicant submitted a complaint to the Panel on

Discrimination and Other Grievances.

29.  On 26 January 2006, the Applicant sent a written request to the Secretary-
General to meet and discuss her case. She did not receive a reply. The Tribunal finds
that this was not a breach of the Applicant’s rights since there are established
procedures in place for dealing with staff concerns and grievances, which do not
include direct meetings with the Secretary-General.

30.  On 30 January 2006, the Applicant filed an appeal with the JAB against the

decision not to convert her probationary appointment to a permanent appointment.

31. On 24 March 2006, the Applicant submitted a rebuttal against her
performance evaluation for the period April 2005 to March 2006.

32.  On 13 April 2006, the Applicant submitted her resignation letter, which
simply stated: “I hereby resign effective 20 April 2006 for personal reasons”. Since

her separation from the Organization she has been employed in a freelance capacity.

33.  On 9 March 2007, after holding extensive interviews with the Applicant, her
supervisors and other witnesses, the Rebuttal Panel issued a report on the Applicant’s
performance during the period April 2005 to March 2006. The Rebuttal Panel
recommended in its March 2007 report that the overall rating of the Applicant’s
performance be upgraded to “fully successful performance”. The Panel noted that the
performance improvement plan developed in December 2005 was “rendered

ineffective by a prevailing sense of frustration among all protagonists”.

34. The JAB approved its report on the Applicant’s case on 30 April 2007. The
JAB made no recommendation on the Applicant’s request for conversion to a

permanent appointment, finding that, while the Applicant was entitled to full and fair
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consideration, she did not have a right to receive a permanent appointment, and that,
“Iw]hile [the JAB] had doubts that [the Applicant] had been given such [full and fair]
consideration, it could not in good conscience make any recommendation regarding
this plea”. The JAB further found that the Applicant was subjected to “unnecessarily
hostile environment”, and therefore recommended compensation in the amount of

USD50,000 or six months’ gross salary, with full emoluments, whichever is greater.

35. By letter dated 22 August 2007, Ms. Alicia Barcena, Under-Secretary-General
for Management, sent a copy of the JAB report to the Applicant and stated that the
Secretary-General accepted the findings of the JAB with regard to the issue of
conversion of the Applicant’s probationary appointment and with regard to the
existence of a hostile work environment. However, the Secretary-General considered
the amount of compensation proposed by the JAB to be excessive and decided that
the Applicant should be paid two months’ net base salary.

36.  On 6 March 2008, the Applicant filed an application with the former United
Nations Administrative Tribunal, disputing the amount of compensation and
contending that, contrary to the findings of the JAB, the decision not to grant her a

permanent appointment was improper.

37.  On 1January 2010, this case was transferred to the Dispute Tribunal.

Applicable law
38. Former staff rule 104.12 stated (emphasis added):

Temporary appointments

On recruitment, staff members may be granted one of the
following types of temporary appointments: probationary
appointment, fixed-term appointment or indefinite appointment.

(@) Probationary appointment

Q) The probationary appointment may be granted to
persons under the age of fifty years who are recruited for career
service. The period of probationary service under such an appointment
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shall normally be two years. In exceptional circumstances, it may be
reduced or extended for not more than one additional year.

At the end of the probationary service, the holder of a
probationary appointment shall either be granted a permanent
appointment or be separated from service.

The probationary appointment shall have no specific expiration
date and shall be governed by the Staff Regulations and Staff Rules
applicable to temporary appointments which are not for a fixed term.

Former staff rule 104.13 stated (emphasis added):

Permanent appointments

@) The permanent appointment may be granted, in accordance
with the needs of the Organization, to staff members who, by their
qualifications, performance and conduct, have fully demonstrated their
suitability as international civil servants and have shown that they meet
the high standards of efficiency, competence and integrity established
in the Charter, provided that:

Q) They have completed the period of probationary service
required by rule 104.12(a)(i);

(b) Recommendations proposing the grant of permanent
appointments on the ground that a staff member whose probationary
period has been either completed or waived under the terms of rule
104.12(a)(ii) or (b)(iii) has met the requirements of this rule may be
made to the Secretary-General by agreement between the Office of
Human Resources Management and the department or office
concerned. Such agreements shall be reported to the Appointment and
Promotion Board before submission to the Secretary-General.

Former staff rule 112.2 stated (emphasis added):

(b)  Exceptions to the Staff Rules may be made by the Secretary-
General, provided that such exception is not inconsistent with any staff
regulation or other decision of the General Assembly and provided
further that it is agreed to by the staff member directly affected and is,
in the opinion of the Secretary-General, not prejudicial to the interests
of any other staff member or group of staff members.
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Applicant’s submissions
41.  The Applicant’s principal contentions may be summarised as follows:

a. The Administration did not give full and fair consideration to
converting her contract from probationary to permanent. The evaluations of
her performance and the decision-making process were tainted by workplace
harassment and discrimination against her. The Applicant’s due process rights

were violated and the Administration failed to address the situation properly;

b. There was arbitrariness and abuse of discretionary authority in the way
the Administration handled her contractual status. By its own actions, the
Administration created a reasonable expectation with regard to the
Applicant’s permanent appointment, as demonstrated by Ms. Chami’s
statement on 11 November 2005 and corroborated in the email of
11 November 2005 from Ms. Chami to Ms. Beagle, stating that the Applicant
would be granted a permanent appointment. The Applicant was never
informed of this email exchange and, since the conversion did not take place,
something dubious must have happened that led the Under-Secretary-General
for DGACM to change his mind;

C. The Applicant’s supervisors displayed an absolute disregard for the
rebuttal process given to the Applicant by announcing, even prior to the first

hearing of the Rebuttal Panel, that they would recommend separating her;

d. The Respondent was required, at the end of the three-year period, to
decide on the Applicant’s conversion. The Applicant could not have been
separated because her performance was upgraded to “fully successful
performance” and due to the fact that the Central Review Committee did not
agree with the recommendation to separate her in view of the successful
rebuttal. The Respondent was not permitted to rely on former staff rule

112.2(b) in deciding to make an exception to the Staff Rules. Further, the
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Applicant’s agreement should have been obtained prior to relying on staff rule
112.2(b), which was not done;

e. The Applicant’s resignation in April 2006 was due to the hostile work
environment, her deteriorating health, and the ineffectiveness of the so-called
improvement plan imposed on her in December 2005;

f. The Applicant suffered mental anguish and psychological trauma due
to the flagrant violations of her rights and unethical behaviour, as well as bad

faith on the part of the Administration;

g. The Applicant requests compensation equivalent to three years of
gross salary and related allowances and entitlements for the mental anguish,
loss of accrued pension and loss of career, which includes: (i) one year for not
having received a permanent appointment; (ii) one year for denial of due
process, abuse of discretionary authority, and questionable management
practices; and (iii) one year for the hostile work environment. The Applicant
also requests compensation for the loss of the Organization’s contribution to
her pension during her service, in the amount of USD42,000. The Applicant
also provided information regarding her earnings between 2006 and 2011.

Respondent’s submissions
42.  The Respondent’s principal contentions may be summarised as follows:

a. The rights of the Applicant were not breached by the decision not to
grant her a permanent appointment. No staff member has a right to receive a
permanent appointment. Rather, staff members are entitled to full and fair
consideration, bearing in mind the relevant criteria as stipulated in the Staff
Regulations and Staff Rules. During the three-year probationary period (i.e.,
2002-2005), the Applicant’s performance was considered fully successful

only for the third year. Her performance ratings of partially successful
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performance for 2002-2003 and 2003-2004 were not rebutted and are
therefore final. The rating of fully successful performance for only one of
three years shows that the Applicant failed to demonstrate her suitability for a
permanent appointment. It is not the role of the Tribunal to determine whether
or not the Applicant met the criteria for being granted a permanent

appointment;

b. The Applicant’s appointment was extended for a further period of six
months beyond the three-year limitation on probationary appointments to see
if her performance would improve. Without this extension, the Applicant
would have been separated, as a conversion to a permanent appointment could
not have been reasonably justified. Rather than a violation of the Applicant’s
rights, it was a further opportunity to meet the requirements by granting a
contract extension of six months as an exception to staff rule 104.12(a)(i). At
the end of that six-month period, a final decision was to be made regarding
conversion to permanent appointment. However, the Applicant resigned in
April 2006, prior to the end of that period,;

C. Any representations allegedly made to the Applicant at the meeting on
11 November 2005 about the decision of the Under-Secretary-General,
DGACM, to grant her a permanent appointment cannot be relied upon.
Ms. Chami did not have any authority to make that statement, nor did the
Under-Secretary-General, DGACM, since the rules require the Assistant
Secretary-General, OHRM, to agree to such recommendation prior to a
decision being taken. A promise made by an individual who lacks the
requisite authority, and is subsequently withdrawn, does not give rise to a
legitimate expectation. Further, the Applicant was informed almost
immediately after the 11 November 2005 meeting that no decision on the
issue of her permanent appointment had actually been made. Therefore, the

Applicant cannot claim that she had any legitimate expectation of conversion.
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The email of 11 November 2005 was not communicated to the Applicant at

the time and thus did not give rise to any expectation on her part;

d. Should the Applicant succeed on the merits, she may be entitled to
claim compensation only for potential loss of opportunity to be considered for
conversion and for enduring a hostile work environment. There can be no
certainty in this case that the Applicant would have been converted. Further,
the Applicant would not be entitled to claim compensation for the conduct she
refers to as constituting a “denial of due process” as she did not appeal this
conduct and this claim is not properly before the Tribunal;

e. The compensation in the amount of two months’ net base salary
already granted to the Applicant was adequate and appropriate for any harm
suffered, and the Applicant’s claims for further relief are excessive and should
be denied. The Applicant’s quantification of her claims is arbitrary and lacks
support. Even assuming that she was entitled to conversion, the Applicant
resigned effective 20 April 2006 for personal reasons and thus any
compensation should be limited by that consideration. She cannot claim that
the Organization is responsible for any loss of earnings that flowed from her

decision to resign;

f. The Applicant’s claim of USD42,000 in withdrawn pension
contributions, made by the Organization on her behalf, is not receivable as the
Applicant failed to properly contest that decision. Further, this claim is

without merit as the Applicant resigned for personal reasons;

g. The Applicant’s claims for compensation on the basis of gross salary
and entitlements are incorrect as any calculation should be based on net base
salary, without entitlements and benefits. The Applicant also failed to provide
any exceptional circumstances justifying a request for compensation in excess
of two years’ net base salary, as required by art. 10.5(b) of the Tribunal’s
Statute.
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Consideration

Consideration for permanent appointment

43. Pursuant to former staff rule 104.13(a)(i), a permanent appointment may be
granted to staff members who have fully demonstrated their suitability and have
shown that they meet the high standards of efficiency, competence and integrity and
have completed the period of probationary service. The final decision-making
authority rests with the Secretary-General or officials acting on his behalf pursuant to

properly delegated authority.

44, Former staff rule 104.12 provided that at the end of the period of probationary
service the holder of such appointment “shall either be granted a permanent

appointment or be separated from service”.

45, Former staff rule 104.14(i)(i) provided that the central review bodies,
including the Central Review Committee, may recommend “conversion to permanent
appointment, extension of the probationary period for one additional year [i.e., up to
three years] or separation from service”. The role of the Central Review Committee is
to review the recommendations for conversion of probationary staff to permanent
appointments in order to “ensure that they have fully demonstrated their suitability as
international civil servants and have shown that they meet the high standards of
efficiency, competence and integrity established in the Charter of the United Nations”
(see former staff rule 104.14(i)(i) and sec. 5.7 of ST/SGB/2002/6, on central review
bodies). As indicated in former staff rule 104.14 and ST/SGB/2002/6, the Central
Review Committee is a body charged with the responsibility of making
recommendations. It is not the Central Review Committee but the Administration that
decides whether a staff member on probationary appointment has met the

requirements for conversion.

46.  Although the decision to grant or deny permanent appointment is a
discretionary decision, like any other administrative decision, it is subject to certain
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requirements, including consideration of whether that determination was reasonably
open to the Administration to make. The administrative discretion is posited on the
assumption of fair dealing and full and fair consideration being given to a staff
member on probation. Whilst acknowledging that it is for a staff member’s managers
and not for the Tribunal to make decisions as to the competence of the staff member
and her or his suitability for a permanent appointment, the Tribunal may, in
appropriate cases, call into question that assessment if it appears to lack essential
components of rational decision-making or appears to have been arrived at in

circumstances that could reasonably be considered to have been unfair.

47. In this regard, due weight is to be given to the internal mechanisms put in
place by the Respondent to ensure the application of standards of consistency and
fairness, including the role and function of the central review bodies. In arriving at its
assessment as to whether the Applicant’s rights were respected, the Tribunal takes
into account the long line of cases endorsing the principle that it is not for the
Tribunal to substitute its judgment for that of the Applicant’s supervisors’, properly
conducting themselves in accordance with the facts and observing fully the staff

member’s rights to due process.

48. In this case, the Tribunal was guided by the reports of the Rebuttal Panels and
the JAB, as well as the recommendation of the Central Review Committee. Taken
collectively, these bodies call seriously into question the manner in which the
Applicant had been treated and the performance assessments of the Applicant’s

supervisors and managers.

Applicant’s performance during the relevant period

49. The Applicant commenced her probationary appointment on
25 November 2002. It was extended by one year in November 2004, and expired on

25 November 2005, reaching the three-year limit.
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50.  For the periods of 25 November 2002 to 31 March 2003 and 1 April 2003 to
31 March 2004, the Applicant’s performance was rated as “partially meets
performance expectations”. The Applicant received the same initial rating for the
period of April 2004—March 2005, but it was subsequently upgraded by the Rebuttal
Panel to “fully successful performance”. It was not submitted to the Tribunal that this
final rating was changed in any way by the Secretary-General, and the Respondent is
bound by it.

51. In November 2005, when the Administration was deciding on the Applicant’s
case, no performance evaluation report for the period of April 2005 to
November 2005 existed, as it would only be finalised after March 2006 (because it
was of the April 2005—-March 2006 performance cycle). However, it is apparent that
the Administration believed that the Applicant’s performance between April and
November 2005 was also lacking; the Applicant was subsequently assessed by her
supervisors as “partially meets performance expectations” in her performance
evaluation report for April 2005 to March 2006. This rating, however, was upgraded
by the Rebuttal Panel on 9 March 2007, which determined that the Applicant’s
performance for the period April 2005-March 2006 was fully successful. It is
significant to note that the Rebuttal Panel found that this rating was not connected
with the improvement plan as the plan had been declared “ineffective” by the Panel.
The findings of the Rebuttal Panel for April 2005-March 2006 were not challenged
or questioned in these proceedings and are deemed to have been accepted. In the
Tribunal’s view, they provide a reliable indication of the Applicant’s performance in
the seven months leading up to November 2005, when the decision was made to
extend her probationary appointment by a further period of six months. It follows,
therefore, that the Applicant’s performance in the period of April 2004 to November
2005, when the decision had to be made on her conversion, must have been fully

successful as assessed by the Rebuttal Panel.

52.  Thus, the Tribunal finds that, while the Applicant’s performance was partially
successful in the first 16 months of her probationary appointment (i.e., from
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25 November 2002 to 31 March 2004), it was fully successful in the last 20 of her 36
probationary months (i.e., from 1 April 2004 to 25 November 2005).

Decision to extend the Applicant’s appointment beyond November 2005

53. Instead of making a decision to separate the Applicant or to grant her a
permanent appointment, as was required by the Staff Rules, the Applicant’s
appointment was extended further for a period of six months, under former staff rule
112.2(b) (on exceptions to staff rules), apparently in order to see whether there would
be a sustained improvement in her performance and whether she would meet the

conditions for conversion.

54, However, former staff rule 112.2(b) required any exception to the Staff Rules
to be “agreed to by the staff member directly affected”. It is clear that the Applicant’s
consent was not sought by the Administration or given by the Applicant prior to this
exception being relied upon. Such consent was vital to the proper application of that
rule. The Applicant obviously did not agree with the course of action chosen by the
Administration, as is evident from the meetings she had with her supervisors on
12 and 15-16 December 2005 regarding the proposed performance improvement
plan. She also sought administrative review of the decision on 15 December 2005,
approximately two weeks after her appointment was extended on 29 November 2005.
In the circumstances, the reliance on staff rule 112.2(b) was inappropriate and the
procedure for consideration of conversion to permanent status was not properly

followed. This was a fundamental breach in the application of the procedure.

55.  The Tribunal does not accept the Respondent’s submission that the fact that
the Applicant stayed with the Organization for more than four months after the
decision to extend her contract confirmed that she was in agreement with that
decision. It would be entirely unreasonable to expect staff members to resign in
protest whenever they disagree with administrative decisions applied to them and to
treat their failure to do so as acquiescence to the decision.
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56. It would appear that the resort to the exception under former staff rule
112.2(b) was no more than a device to get round the stark choice which faced the
managers concerned. Either they offered the Applicant a permanent contract or
separated her from service and faced the potential consequences as advised by the
Central Review Committee, who warned that unless the Rebuttal Panel’s report was
overturned as provided for under sec. 3 of ST/AI/2002/3 (Performance Appraisal

System), the legitimacy of the separation “would clearly be open to question”.

57. It should be noted that para. 1 of Ms. Beagle’s memorandum of
29 November 2005 was misleading and appears to seek to minimise the importance
of the advisory caution issued by the Central Review Committee. The Committee did
not say that it was “not in a position to support” the recommendation. The Committee
said that “they could not approve the recommendation unless the Rebuttal Report
provided on her latest performance report (2004-2005) ... was overturned by the
authority of the Secretary-General”. The Tribunal has not been provided with any
evidence to the effect that the Rebuttal Panel’s report was overturned and it is unsafe
to infer that this may have been done in the absence of clear and unequivocal
evidence to this effect. Ms. Beagle’s decision does not appear to be in compliance
with the recommendation of the Central Review Committee. Whilst it is accepted that
the recommendations of the Central Review Committee are not binding and that
management have the final say, the Organization’s legal framework envisages the
process whereby the role, functions, and recommendations of central review bodies
are to be respected. Their recommendations are not to be lightly set aside and, if they
are be disregarded by management, there should be good and cogent reasons for
doing so. Furthermore, there should be an audit trail, in the interests of transparency
and accountability, and, in the event of a challenge, for the Tribunal to be able to

assess whether there has been an error of law or breach of due process.

58. In the circumstances, the legitimacy of the Administration’s course of action
is clearly open to question. Where eligibility for a permanent contract is at stake,

there has to be clarity and transparency when exceptions are made that have the effect
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of detrimentally affecting the rights of a staff member. The notion that the mere
sending of Ms. Beagle’s letter constitutes compliance with a fundamental procedural

requirement cannot be accepted by the Tribunal.

59. The Tribunal finds that the Administration’s decision to extend the
Applicant’s probationary contract beyond the three-year limit, without her agreement,
was improper and in contravention of the established procedures. Although it was
permissible to make an exception to the Staff Rules under former staff rule 112.2(b),
the procedural requirements of that staff rule were not met. The Administration was
required to decide, at the expiration of the three-year probationary term, whether to
separate the Applicant or to grant her a permanent appointment. They did not do so.
The Applicant was denied the right to be considered for a permanent appointment in

accordance with the established procedures.

Assessment of the Administration’s decision

60.  The Respondent submits that, but for the six-month extension granted to the
Applicant in November 2005, she would have been separated from service. Further,
the Respondent had to make the decision based on the information available to it in
November 2005, and at that time of the three relevant performance evaluation reports
(November 2002-March 2003, April 2003-March 2004, and April 2004—March
2005), only the last report rated the Applicant’s performance as fully successful. In
this case, the Respondent argues that a rating of fully successful performance in the
third year alone is insufficient to justify the granting of a permanent appointment. On
the face of it, this would appear to be a cogent argument. However, on closer
examination it appears to be fundamentally flawed for the following reasons.

61.  As explained above, the Applicant’s performance was fully successful in the
period of April 2004 to November 2005, or during the last 20 of her 36 probationary
months. The Tribunal is entitled to give weight to the rebuttal reports. The
Administration’s assessment that the Applicant’s performance since April 2005 was

not fully satisfactory is inconsistent with the facts as found by the Rebuttal Panel in
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March 2007. The flawed performance assessment by her managers can legitimately
be considered as casting doubt on the assessment that the Applicant was not suitable

for a permanent appointment.

62.  The events of 11 November 2005 also cast doubt on the decision-making
process with regard to the Applicant’s case. The Respondent submits that the initial
information that the Under-Secretary-General, DGACM, was minded to grant the
Applicant a permanent appointment was promptly corrected on the same day, and the
subsequent communications demonstrate that no final decision had been made.
However, even if the Tribunal were to accept all of the Respondent’s arguments with
respect to the events of 11 November 2005, it would not affect the findings of the
Tribunal with respect to the decision to extend the Applicant’s contract for another

six months.

63.  The Tribunal finds that the Administration acted unlawfully in that it failed in
its duty to give full, fair, timely, and proper consideration to the Applicant’s

legitimate aspiration for a permanent appointment in November 2005.

Compensation in relation to the issue of conversion to a permanent appointment

64.  As the Appeals Tribunal stated in Solanki 2010-UNAT-044 and Ardisson
2010-UNAT-052, compensation must be set by the Dispute Tribunal following a
principled approach and on a case-by-case basis. In cases such as this, the Dispute
Tribunal should be guided by two elements. The first element is the nature of the
irregularity that led to the unlawfulness of the contested administrative decision. The
second element is the assessment of the staff member’s genuine prospect of the
positive career change had the correct procedure been followed. Damages may only
be awarded to compensate for negative effects of a proven breach and the award
should be proportionate to the established harm suffered by the Applicant (Crichlow
2010-UNAT-035). The Dispute Tribunal is in the best position to decide on
appropriate relief, given its appreciation of the case (Solanki).
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65.  Having considered the parties’ submissions on relief and taking into account
the totality of circumstances in the present matter, including the errors identified in
the decision-making process, the Tribunal finds that, had the proper procedures been
followed and proper factors been taken into account, and noting the positive
comments and ratings in two separate Rebuttal Panel reports, the Applicant stood a
reasonable prospect of being given a permanent appointment. The Tribunal accepts
that such assessments are, by their very nature, speculative. However, taking into
account the reports and recommendations of the internal mechanisms for ensuring
consistency and fairness, and giving due consideration to the expressed concerns of
the Applicant’s managers, it is not unsafe to conclude that she had a reasonable

probability—but not a certainty—of being offered a permanent contract.

66. Even if the Applicant were to have been given a permanent contract, there is
no certainty as to how long she would have continued in employment under such a
contract. It must be taken into account that she resigned in April 2006, citing personal
reasons, as explained in paras. 4-5 above. This fact has to be considered in assessing
the probability or percentage chance that she may well have left the Organization in
any event. Further, the relationship between the Applicant and her managers had
deteriorated to such an extent that it would appear to any reasonable and informed
observer that it would have had a very limited lifespan. Her compensatory losses will

therefore be subject to a significant discount, limiting the amount of compensation.

67.  Therefore, taking into account all the above factors, even if the Applicant
were to have received a permanent contract, the Tribunal finds that the prospect of
her having remained in employment for any significant period was, in all the

circumstances, remote.

68.  Accordingly, the Tribunal considers it appropriate to order that the Applicant
be paid nine months’ net base salary as of the date of her separation as compensation

for the established breach of her right to be properly considered for permanent
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appointment and any resultant harm, including loss of chance of continued career

opportunities, employment, earnings and associated benefits and entitlements.

Adequacy of compensation for working in a hostile work environment

69.  The Applicant confirmed that she accepted, under protest, the two months’
compensation granted by the Respondent. The Tribunal finds that such payment was
accepted without prejudice to the Applicant’s right of appeal.

70.  As stated in the Under-Secretary-General for Management’s letter dated
22 August 2007, the Respondent accepted that a hostile work environment existed
and the only question remaining is whether the two months’ salary paid to the
Applicant was adequate. It is therefore not necessary to re-litigate the issue of the

existence of a hostile work environment.

71. In the view of the Tribunal, the payment of two months’ salary was
insufficient to compensate her for the damage she suffered in connection with the
hostile work environment over an extended period of time as a staff member on a
probationary appointment. Every staff member has the right to a harmonious work
environment that protects his or her physical and psychological integrity (Nwuke
2010-UNAT-099). If this right is violated, proper compensation is warranted, taking

into account the particular circumstances of the case.

72.  The Tribunal has considered the totality of the circumstances, including the
findings of the JAB as to the seriousness of the infringement of her rights as a staff
member and the recommendation that she be compensated in the sum of USD50,000
or six months’ gross salary, whichever is greater. The Tribunal decides that, in
addition to the two months’ net base salary already paid to her, the Applicant should
be paid USD20,000 as compensation for the breach of her right to a harmonious work

environment (Nwuke).

Page 25 of 26



Case No. UNDT/NY/2010/006/UNAT/1583
Judgment No. UNDT/2011/195

Conclusion
73.  The Tribunal awards the Applicant the following:

a. nine months’ net base salary at the rate at the time of her separation, as
compensation for the breach of her right to be properly considered for a
permanent appointment and any resultant harm, including loss of chance of
continued career opportunities, employment, earnings and associated benefits

and entitlements; and

b. the sum of USD20,000 as compensation for the violation of the

Applicant’s right to a harmonious work environment.

74.  The total sum of compensation as detailed in para. 73 above is to be paid
within 60 days from the date this Judgment becomes executable, during which period
interest at the US Prime Rate applicable as at that date shall apply. If the sum is not
paid within the 60-day period, an additional five per cent shall be added to the US

Prime Rate until the date of payment.

75.  All other pleas are rejected.

(Signed)
Judge Goolam Meeran

Dated this 15" day of November 2011

Entered in the Register on this 15" day of November 2011
(Signed)

Hafida Lahiouel, Registrar, New York
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