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Introduction and procedure

1. On 23 April 2013, the Applicant, then unrepresentddd an application
contesting several decisions made by the UnitedoNsitOffice for Project
Services (“UNOPS”) and the United Nations DeveloptmeProgramme
(“UNDP?”).

2. By Order No. 50 (GVA/2013) of 3 May 2013, the apption was split into

two separate cases, registered under case numiNiPS/GVA/2013/021 and

UNDT/GVA/2013/022, respectively, and served onRespondent, who filed his
reply on Case No. UNDT/GVA/2013/022 on 1 June 2013.

3. The Tribunal ordered that Case No. UNDT/GVA/2012/0addresses

exclusively the decisions not to change the Applisanationality, to use leave

balance and separation entitlements for educatamt geimbursements and not to
forward the separation documents to the UnitedddatiJoint Staff Pension Fund
(“UNJSPF).

4. On 19 June 2013, the Applicant instructed coursekpresent him in this
matter, and on the same date, Counsel for the égomiifiled a motion requesting
leave to file a response to the Respondent’s rephych was granted by Order
No. 107 (GVA/2013) of 24 July 2013. Counsel for #hgplicant therefore filed a
rejoinder to the Respondent’s reply on 20 Septerab#8s.

5. On 26 September 2013, Counsel for the Respondéntiged a motion for
leave to file comments regarding the Applicantjsireder of 20 September 2013.

6. By Order No. 139 (GVA/2013) dated 1 October 20h&, Tribunal granted
the Respondent’s motion to file comments on the ligppt's rejoinder, by
14 October 2013. Counsel for the Respondent filethroents regarding the
Applicant’s rejoinder on 11 October 2013.
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7. By Order No. 21 (GVA/2014) of 6 February 2014, fibunal requested
the Respondent to provide it with additional infation with respect to the actual
amounts recovered through the use of leave balandeseparation entitlements,
and with respect to the specific separation docusnémat had already been
provided as well as those that were yet to be peaio the UNJSPF.

8. The Respondent submitted the requested informatiohd4 February 2014.

9. By Order No. 43 (GVA/2014) of 10 March 2014, theblinal convoked the
partes to a hearing for Cases Nos. UNDT/GVA/2023/0 and
UNDT/GVA/2013/022, which was conducted on 26 Mar2®l4, with both
Counsel for the Applicant and Counsel for the Respat attending via

videoconference.

Facts

10. The Applicant started employment at the Switzerl@ykrations Center
(“SWOC"), UNOPS, as Portfolio Manager of the Enwinoent Portfolio, at the

P -3 level, on 1 March 2009, in Geneva, Switzerland

11. In his Personal History Form (“P-11"), signed in d@enber 2008, the
Applicant indicated Albanian under “Nationality(Jeat birth” and French under
“Present nationality(ies)”. He also indicated TRoiFrance, as his “Permanent

address”.

12. The offer of appointment, dated 23 February 20@fhexl by the Applicant
on the same day, stated “Education Grant and Eiducabrant Travel not
applicable since your home country is within commmytdistance of your duty

station as per staff rule 203.8 (iv)”.

13. The Applicant’s letter of appointment dated 9 Magfl09 expressly stated
that “[tlhis appointment is offered on the basiger alia, of [the Applicant’s]
certification of the accuracy of the informatioropided by [the Applicant] on the

personal history form”.
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14. In his Personnel Induction Questionnaire, which Applicant sent to the
UNOPS Human Resources (“HR”) and the Benefits antitlEments Services
(“BES”), UNDP, upon his recruitment, he indicate@itfanian” under “Official

nationality” and “French” under “Other Nationaliie

15. On 6 October 2009, upon the Applicant’'s requestDBNBES, sent the
Applicant a Personnel Action (“PA”) Form and on €t@ber 2009, he requested
UNDP, BES, to correct and add some missing infoiomato the PA, which
related to his place of home leave and his depdadele stressed that “[w]hile
[he had] double nationality: Albanian and Frendhis]| home leave should be
Albania since that is the country where [he wasinbgrew up, where [his]

family...and [his] home [are]".

16. On 5 January 2010, the Applicant again requestef, RBENDP, to change
his place of home leave from France to Albania.eAfteveral exchanges of
emalils, a Team Lead and HR Associate, BES, UNDBrrired the Applicant by
email of 7 October 2010 that “[she had] receiveé thecision from BES
Management on [his] request to change [his] offfitidl nationality from French
to Albanian” and that his request was not grantgdce at the time of his
appointment with UNOPS, as well as now, he was notweely associated to

France than to Albania.

17. On the same day, namely on 7 October 2010, BES, RJNfdlvised the
Applicant that if he wanted to appeal the decislmshould submit his request to
the General Counsel, UNOPS.

18. Still on the same day, the Applicant asked HR, USOBR inform him
about the internal recourse procedure and on 80@ct2010, a Human Resources
Specialist, UNOPS, confirmed that HR, UNOPS, waeNew his request.

19. On 11 November 2010, a Legal Associate, UNOPS, EMQuested the
Applicant to respond to some questions and prosgigigporting documents to
allow UNOPS to better assess the merits of his esfgdior change of his
nationality for UN purposes. The Applicant providadditional information with

respect to,inter alia, his Albanian passport, countries where he hadleds
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property (real estate), mother tongue and natitynafi himself and his children,
on 15 November 2010.

20. On 20 June 2011, the Applicant submitted an educaiant request for the
school year 2009/2010 for his daughter.

21. By notification of 22 June 2011, the Director, HRINOPS, informed the
Applicant that his nationality for UNOPS purposesud not be changed to

Albanian.

22. On 6 July 2011, the Applicant sent a message t&xeeutive Director and

the Deputy Executive Director, UNOPS, expressing disagreement with the
decision of the Director, HR, UNOPS, to reject l@guest to change his official
nationality with the UN, and requested whether@heas still a chance that the

merits of his case be reviewed.

23. The first payment of education grant for the Appfits daughter was made
to the Applicant on 31 July 2011.

24. On 4 August 2011, the Deputy Executive Director,QP8, replied to the
Applicant, confirming the decision that his requist change of nationality for

UN purposes was rejected.

25. On 1 March 2012, the Applicant submitted a request payment of
education grant for the school year 2010/2011 dretocation grant advance for
the school year 2011/2012; payment of the educajramt 2010/2011 and the
education grant advance 2011/2012 were made orp802012.

26. At a face-to-face meeting between the Applicant #mel Director, HR,
UNOPS, in April 2012, with respect to his request ¢hange of nationality, the
latter suggested to the Applicant to send him a neguest, which he did on
30 April 2012. On 8 May 2012, the Director, HR, URS), sent a message to the
Applicant, noting that there was no new elementciwhwould justify reopening

his case.

27. The Applicant was separated from UNOPS on 30 Sdme2012.
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28. By email of 8 October 2012, a Team Lead and HR éisse, BES,
informed the Applicant that as he had been advisaedier, in his offer of
appointment and through subsequent email corregpmed he was not entitled to
international entitlements and that he had nevkrsseunduly, received education
grants for his daughter for the period 2009 throdgh2, and that monies paid
would need to be recovered upon his separation N®PS. The Applicant did
not receive that email, since his UNOPS account bedn removed as of
1 October 2012; it was, however, forwarded to hivgbe email address on
2 November 2012.

29. The separation letter of 23 October 2012 referredtite email of
8 October 2012, and confirmed to the Applicant tlia¢ recovery of the
overpayment of education grant amounts—totallingF68{644.83—had to be
settled upon his separation from UNOPS and thadatary or repatriation grant

from which the overpayment could be recovered vaeeglable.

30. On 2 November 2012, the Applicant wrote to the Teard HR Associate,
BES, stressing that as an international staff foailshbe entitled to international
entitlements. He noted that he was not aware of emmgail correspondence
advising him that he was not entitled to educatjoant. He requested that the
separation letter be amended accordingly. The saday, namely
2 November 2012, the Team Lead and HR AssociateS, B&rote to the
Applicant, noting that they were pleased that he iaw received the separation
letter and her earlier email of 8 October 2012. &heerated that in view of the
fact that he was a French national, residing imé&ea he was not entitled to
international benefits, including education grarmgince his duty station,
Switzerland, was within commuting distance fromré® She further noted that
due to an oversight on the side of the Administratihe requests for education
grant had nevertheless been processed, despitacthinat he was not entitled to

them, and that they would need to be recovered hjsoseparation from UNOPS.

31. Yet, on 2 November 2012, the Applicant responded lis first nationality
and that of his wife and children was Albanian #mat he found it unreasonable

to retroactively advice of the recovery of educatgrant. He noted that if that
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decision were maintained, he would have to explgpgons to challenge the

same.

32. After several exchanges of emails, the Applicanty bmail of
29 November 2012, asked the Officer, BES, UNDPg¢drrect his nationality in
the system to Albanian, and noted that that cameowould make BES request
for recovery of the education grant irrelevant;ateo asked to be provided with

the amount of repatriation grant to which he wagled.

33. By email of the same day, a Human Resources SciBES, UNDP,

informed the Applicant that “a decision ha[d] ablgebeen made by UNOPS on
the determination of [his] official nationality” dnthat his entitlements were
administered on the basis of that decision, hereceds not entitled to education

or repatriation grant.

34. By another email of 29 November 2012 to the DirgckiR, UNOPS, the
Applicant noted that in his view, BES request fecavery of the approved
education grant payments constituted a good oppitytto reopen the case of

changing his nationality to Albanian.

35. By email of 3 December 2012, the Director, HR, UNBDResponded to the
Applicant, stating that though he was not sure thistwas a good opportunity to
reopen the case, he would review it with his teaBy email of

13 December 2012, he informed the Applicant thagrafurther review of his

case, he still considered that UNOPS original decis/as correct.

36. By email of 17 December 2012, a UNDP Officer redqe@she Applicant to
pay back the overpayment of the education grartauereceived. The Applicant,
in an email of the same day, responded that herfmadthtention to pay the
education grant back, since, in his view, the deciswith respect to his
nationality was unlawful, moreover, the educatioang had been approved by the
Administration since 2009 and if he had known thatwas not entitled to it, he
could have made other choices for his daughtehsdmg. He also asked BES to
confirm that the UNJSPF received all necessaryraéipa documentation. Yet,

by email of the same day, the UNDP Officer respdndethe Applicant, stressing
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that any pending entitlements to him would be usetecover the overpayment
made and that UNDP/UNOPS could not certify his pmngapers until the

overpayment was settled.

37. After some further exchanges, by email of 20 Deam®012 to the
Applicant, the Deputy Director, HR, UNOPS, recalldgdht in the Applicant’s
offer of appointment of 23 February 2009, which thter had signed, it was
clearly noted that education grant was not appleab him since his home
country, France, was within commuting distance isf duty station, as per the
applicable staff rule and that he was neither leatito home leave. The Deputy
Director, HR, UNOPS, also referred to email commsations from 2011 with
respect to the Applicant’s request for change sfrfationality and related denial
of his request for home leave. He noted that UNQ@R#ided the Applicant
advice that his nationality for UN purposes wasnErein 2009, 2011 and 2012
and that the relevant administrative instruction Bducation grant puts an
obligation on staff members to verify the corresgef the information provided.
The Deputy Director, HR, UNOPS, noted that all bé tabove should have
prompted the Applicant not to submit any educatjeents. He noted that “upon
the finalisation of the separation procedures imatto [the Applicant’s]
employment...[his] pension papers [would] be finalisevhile recalling that the
Applicant still owed the Organisation the amount &fSD60,743.27
(CHF 53,644.83), and urged him to make the necgssarangements to

reimburse the overpayment.

38. On 21 December 2012, the Applicant responded toetimail and expressed
his disagreement; he thanked the Deputy Directd®, HNOPS, for having
withdrawn the decision to keep his pension funddpem by not providing the
UNJSPF with the relevant separation documentatowl asked him about the
decision with respect to the outstanding leave rizlaand other separation
entitlements, noting that in his view, any recovefyoverpayment should be

made my means of deductions from salaries.

39. By email of 23 December 2012, the Deputy DirecttR, BES, UNOPS,

informed the Applicant that “separation procedumesude ensuring that staff
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members have settled all their indebtedness to Qnganization” and that
“therefore [his] pension papers [would] be finatizafter the CHF53,644.83
[were] recovered from [him]” and that “any amountstherwise due to [him]—

including any annual leave balance—[would] be deztlagainst this debt”.

40. On 8 February 2013, the Applicant requested managesvaluation of the
decision of the Director, HR, UNOPS, dated 13 Ddwen2012, not to change his
nationality recognized under the UN Rules and Raguis and of the decision of
the Deputy Director, HR, UNOPS, dated 23 DecemliHr12(sic), “to use his
leave balance and separation entittements to cosapenfor [UNDP BES]
Education Grant reimbursement claim or to keep ipensontribution on hold by

not providing [UNJSPF] with separation documentatio

41. By letter of 18 March 2013, in response to his e=sfjuor management

evaluation, the Applicant was informed that bothisiens were upheld.

42. The Applicant filed the present application on 2%iR2013.

Parties’ submissions

43. The Applicant’s principal contentions are:

The decision not to change his nationality for UNgmses
a. The application is receivable;

b. When he received a copy of his Personnel ActionmFarn
6 October 2009, he requested that it be correpdicularly that his place
of home leave should be Albania; he subsequenttjirooed with UNDP,
BES, his request to change his nationality to Aidan and on
7 October 2010 was informed by BES, UNDP, thatrédgiest was rejected;

c. His request of 29 November 2012 to reconsider Hiange of
nationality for UN purposes was based on new nwtérformation which
was likely to change the merits of his case, namébly unfair and

incomprehensible claim for reimbursement of edecatjrant payments and

Page 9 of 24



Case No. UNDT/GVA/2013/022
Judgment No. UNDT/2014/043

the non-payment of relocation grant of the Applicand his family to

Albania in December 2012, which warranted a neviesewf the decision;

d. While at the outcome of the new review, conductédrahe new
information was obtained, the previous decision wasntained, the new
review process led to a new decision, notified e tApplicant on
13 December 2012, therefore, his request for manage evaluation was

timely;

e. In any event, no time limits should apply to requb® review of a
decision that violates individual rights protectby the Declaration of
Human Rights; the successive decisions not to ehamg nationality
constitute a violation of the UN Declaration of HamRights and an abuse
of the authority delegated to UNOPS by the SecqyeBmneral which is

inconsistent with the applicable rules and regoie]

f. The arguments brought forward to reject his clane @nfounded or
do not show in any way ties to any country; he waanted French
citizenship in 1994, and not in the late 80s agsrstibd by BES, UNDP;
while he made mistakes in filling his P-11—he nkstay only put
“French” as his “Present nationality(ies)”, whildding “Albanian” as his
“Nationality(ies) at birth”; he incorrectly indioadl Thoiry, France, as his
permanent address, though in fact it was only pigsent” address—the
P11 was filled in a rush; later, in his Personmelulction Questionnaire of
26 February 2009, he clearly indicated “Albanians &is “Official
Nationality”, French as his “Other Nationality” andlbania as his
Permanent Address, whereas he put Thoiry, Frasdeisg’home address at
duty station”; the P-11 does not prevail over thersBnnel Induction

Questionnaire;

g. All the circumstances of his case show without ampiguity that he
has closer ties to Albania than to France; UNOP &iAtstration did not
even make the effort to show why it considered thatis most closely

associated to France rather than to Albania; thredbr, HR, and Deputy
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Director, UNOPS, misrepresented the facts and geal/false certifications

and, as such, committed misconduct;

h.  The decision was arbitrary, unreasonable and abugiwas based on
facts and arguments that were mainly misleadinguerand not supported
by evidence; since the Respondent did not respbtededn, a default

judgement should be rendered in favour of the Ajaypii;

The decision to use leave balance and separatittiegnents as well as not to

provide separation documents to the UNJSPF to recceducation grant

i. The decision to use leave balance and separatitiieerents to
reclaim alleged overpayments constitutes a sepadhtenistrative decision
which is distinct from the decision to find him liggble for education grant;

the claim against that separate decision is rebkya

J- The decision to recover the education grants, whied been

approved and disbursed since 2009, is arbitrarg;Heaknown that he was
not entitled to education grant for his daughtercbald have made other
schooling choices; the funds have already beerudisk to the school; if
they were paid by error over a period of over foansecutive years, the
error lies on UNDP, BES, which should have procegste claims and

payments correctly; he has no control about UNDESBactions and
should not bear the consequences for its mistdakeB®P, BES, accepted an

oversight on its part;

k. He submitted the claims in good faith on the asgionpthat as a
French national, he was entitled to education gramt his daughter
attending a private school in Switzerland, his dstgtion; he did not submit
the claims under the assumption that his natignalibuld be changed;
however, had his request for change of nationaben examined

objectively, he would have been entitled to edwucagjrant for his daughter;
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l. Once his nationality is corrected, the requestreambursement of
education grant becomes irrelevant and he and drislyf also become

entitled to repatriation/relocation grant;

m. He was entitled to the education grant as an Atbamational,
therefore, there was no overpayment and the Adiréisn has no right to

recover,

n.  Administrative instruction ST/AI/2000/12 (Privateglal obligations of
staff members) does not apply, since overpaymerrb@rganization does
not fall under the definition of private legal ajtion in that administrative
instruction; instead, ST/AI/2009/1 (Recovery of gpayments made to staff
members) applies to his case; according to secof3that Administrative
Instruction, when an overpayment resulted from émiaistrative error on
the part of the Organization, recovery shall betéiohto the amounts paid
during the two years period prior to the notificati since UNDP, BES, and
UNOPS, HR, acknowledged responsibility in his cdbke, two year limit
should be applied to him;

0. ST/AI/2009/1 provides for recovery of overpayment mmeans of
deductions; full retention of salary (leave balgncenstitutes a breach of
the administrative instruction; the latter alsouiegs an agreement between
the staff member and the Administration on the moideecovery; UNOPS
did not try to reach such an agreement with him;

p. The decision not to release his separation entfgmincluding two
months of annual leave and pension benefit, comssita violation of the
Rules and Regulations of the United Nations andhef UNJSPF; his

pension rights are inviolable;

g. Under the UNJSPF Regulations and Rules, the Fundrerait any
portion of the benefit to the former employing argation only in case of
criminal conviction for fraud against the employiogyanization, evidenced
by a final and executable court order issued bgrapetent national court;
neither the Fund, nor BES, UNDP, or HR, UNOPS, hawight over his
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pension contribution; BES, UNDP, and HR, UNOPS,usthtammediately
provide the Fund with the relevant separation dams and the Fund

should immediately release the payment of his pensi

r. He and staff under his supervision were subjechamssment and

intimidation by UNOPS Management;

s. He requests that UNOPS officially recognizes Allbanas his first
nationality and changes it retroactively as of 1réla2009 in its system;
that UNOPS releases all outstanding payments mgldat his separation,
including his pension contribution; that it provdden estimate of all
“missed entitlements” since 1 March 2009 in viewhid new status, and
pays him a lump sum with the corresponding amotinat UNOPS pay a
lump sum to compensate him for compensatory andtipeirdamages for
the total estimated amount of two years of salagluding salary (with
staff assessment) and pension contribution (botftribaitions of the staff

member and of the Organization).
44. The Respondent’s principal contentions are:
The decision not to change the Applicant’s natigpdbr UN purposes

a. The application, as far as it is directed againstdecision concerning
the Applicant’s nationality for the purposes of th Staff Regulations and
Rules, is not receivable, since he failed to conwity the statutory time

limit provided for in staff rule 11.2 (c);

b.  The decision was communicated to the Applicantlierfirst time on
7 October 2010, and subsequently reiterated on BAB8e J2011,
4 August 2011 and 8 May 2012; the decision of 18ddbeber 2012, which
was the subject of the management evaluation régligsot constitute a
new decision; the information submitted by the Aqguht on
29 November 2012, namely the reimbursement of dgucgrant and his
relocation to Albania were irrelevant and do naistdute grounds to justify

that the decision be reviewed;
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c. The Appeals Tribunal ruled irCremades2012-UNAT-271 that
restatements of an earlier decision do not restag limits; if the request
for management evaluation is time-barred, the agptin is not receivable,
because under its Statute, the Tribunal cannot evdimne limits for

management evaluation;

d. In case the Tribunal finds that the message ofr@ R011 from the
Applicant to the Executive Director and Deputy Extaee Director,
UNOPS, constitutes a request for management evayahe Applicant
failed to file his application within the statutoperiod provided for in
art. 8 (1)(i)(a) of the Tribunal’'s statute, nam@ly calendar days counted as
from the reply of 4 August 2011 of the Deputy Exa@iDirector;

e. Should the Tribunal find the application agains ttecision on the
nationality receivable, the Respondent notes that decision was well
founded; the Applicant’'s letter of appointment esgsly referred to the
Applicant’'s PHP, in which he had indicated only €kch” as his “Present
Nationality(ies) and “Thoiry, France” as his “Pemeat Address”; when he
worked for the Global Fund, French was equally réded as his only
nationality; he applied for French citizenship asault; he has got real
estate both in France and in Albania; his wife ath Albanian and French
nationalities, and acquired French nationality tigto her marriage with the
Applicant; while his mother and two sisters mosthve Albanian ties, he
also has a son who has got only French natioretitiythe Applicant did not

ensure that he got Albanian nationality, too;

f. The Administration reasonably exercised its diseretwhen it

determined that the Applicant was most closely @iased with France and
not Albania; the initial decision and subsequeiteration of the same, by
which the Applicant’s request for change of natldpavere refused, did

not contain any factual errors;
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The decision to use leave balance and separatititiegnents and not to provide

separation documents to the UNJSPF to recover daucgrants

g. The application against the decision “to use ledadance and
separation entitlements to compensate for...educatiant reimbursement

claim”, while receivable, should be dismissed amferits;

h. Any claim against the underlying decision to finlde t Applicant
ineligible for education grant, however, is notaeable and can no longer
be challenged; therefore, the Applicant cannot itaim that “there is no
overpayment because [he] was entitled to educafiant”; on the merits,
the decision not to grant him education grant vefdy, his ineligibility for
education grant was clearly indicated in the oftér appointment of
23 February 2009 signed by the Applicant, whichestahat education grant
was “[n]ot applicable since [his] home country [iferance] [was] within
commuting distance of [his] duty station [i.e. Gesmleas per staff rule
203.8(iv)"; the Applicant submitted his first edtica grant claim on
20 June 2011, with respect to the school year 2009, accordingly, his
claim that he would have made other choices fordaisghter’'s schooling
had UNDP, BES, not made an error is not tenablggeins that he enrolled
his daughter in the private school hoping that USOFould change his
nationality for the purpose of the UN Staff Rulesl&Regulations; UNOPS
did not do anything to make the Applicant beliekattthis would be the
case therefore, UNOPS is not liable for his denismenroll his daughter in

a private school;

I Before he submitted the first education grant clatme Applicant was
aware that he was not entitled to education gradtthat his nationality for
UN purposes would not be changed to Albanian; unkderST/Al/2004/2
(Education grant and special education grant fddin with a disability),
he was obliged to provide accurate and completernmdtion; he should
have stated that he was not eligible for educagi@mt, in which case his

claims would have been rejected; in fact, in vidwhe above, he should not
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have submitted education grant claims; the payroktiie education grant;

by error, was more due to the Applicant than toAteinistration;

J- UNOPS has a duty to safeguard public funds, whidtudes that it
cannot make any payment to staff members who aremidled to certain

payments;

k. All payments made to the Applicant as educatiomigr@ere made
within two years of UNDP, BES, notifying the Appct of the

overpayment, hence, the two-year limitation prosifter in ST/Al/2009/1 is

irrelevant; in any event, it only applies in case tstaff member “was
unaware or could not reasonably have been expdoté@d aware of the
overpayment”, and not “when the facts indicate twatoverpayment was
due to the submission of erroneous, fraudulemt@mplete information by
the staff member”; under the circumstances, siheeApplicant, although
he had been told in his letter of appointment tmatwas not eligible to
receive education grant, and that he was considgrecench national for

UN purposes, submitted an education grant clais o year limit would

not apply;

l. The above-mentioned administrative instruction fes that in case
of overpayment, the staff member’s indebtednesdl &iearecovered by
deductions from salaries, wages and other emolwnemhich include
commutated annual leave and other separationamétits; accordingly, the

recovery from those entitlements was lawful;

m. ST/AI/155/Rev.2 (Personnel Payroll Clearance Adtiprovides that
staff members are responsible for settling thelebtedness to the UN upon
separation and that the Organization may refusesdoe the P.35 form,
which is required by the UNJSPF to process theipersenefit, until that is
done; in fact, P.35 form is no longer used but 3/M/25/Rev.2 allows for
the Organisation to withhold the separation ndifien (PF.4)—this is what

was done in the case at hand;
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n. The Respondent is not claiming any overpayment fioenUNJSPF,
but only exercised his right under ST/Al/155/Reto2not to provide the
Fund with the relevant separation documentatioprtzess the pension, as

long as the Applicant’s indebtedness is not settled

0. Therefore, the decision “to use leave balance aagarstion
entitlements to compensate for UNDP BES educatrantgeimbursement

claim or to keep transfer of [his] pension conttibao on hold” was lawful;

p. The application should be dismissed in its entirety

Consideration
Scope of the application

45. Upon the Tribunal's Order No. 50 (GVA/2013) of 3 W&013 the
application was split into two cases, with Case NWNDT/GVA/2013/022
covering exclusively the decisions not to changeApplicant’s nationality and to
use leave balance and separation entittements ahdonprovide separation
documents to the UNJSPF to recover education grartte Tribunal will

therefore examine these decisions in turn.
Decision not to change the Applicant’s nationafdy UN purposes

46. Before reviewing the chronology of events with espto this decision, the
Tribunal recalls that according to the establishetsprudence of the Appeals
Tribunal, statutory time limits have to be enforcgdctly (Mezoui2010-UNAT-
043, Cooke 2012-UNAT-275) and that it noted i@Gremades2012-UNAT-271
that the mere confirmation of an original decisdwes “not have the effect of

suspending, or re-starting, the time limits fotiating formal proceedings”.

47. With this in mind, the Tribunal notes that UNOPSid®sn not to change

the Applicant’s nationality for United Nations poges from French to Albanian
was communicated to him for the first time on 7 et 2010, when he was also
informed about internal recourse mechanisms in t@sevanted to contest the

decision. However, the Tribunal considers relevémat thereafter, namely on
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11 November 2010, the Applicant was requested bonguadditional information

to allow UNOPS to make a better assessment of #résrof his request to have
his nationality changed for UN purposes. After thpplicant provided such

additional information on 15 November 2010, he wdsrmed on 22 June 2011
that his nationality would not be changed. In thiddnal's view, the decision of
22 June 2011 was not a mere confirmation of thesiec of 7 October 2010,
since it implied a new review, on the basis of &ddal information provided by
the Applicant upon an explicit request by the Adistiation. Therefore, the
decision of 22 June 2011 constitutes a new admatig¢ decision, and the time

limits of staff rule 11.2(c) started to run, an@s,of that date.

48. In applying the same rationale, the Tribunal canhotvever, find that the
subsequent decisions of 4 August 2011, 8 May 20I® dinally
13 December 2012 equally constitute new decisiohgclwwould re-start the
statutory time-limits to request management evalnatOn the contrary, these
decisions, including the decision of 13 December2@hich was the subject of
the Applicant’s request for management evaluaticgre mere confirmations and
repetitions of the decision of 22 June 2011. Thelisant's argument that UNDP,
BES, claim of reimbursement of the education gpayments and his relocation
and that of his family to Albania upon his sepamatare new elements justifying
that his case be reconsidered, hence that theialead 13 December 2012
constitutes a new administrative decision whichamsd the statutory time-lines,
is without merit. Both events happened after thet fand do not constitute
material information which might, at the time oktlriginal decision, have led
the Administration to change its position; they #nerefore irrelevant for the
purpose of a substantive review of the originaliglen. Therefore, in view of the
clear parameter set by the Appeals Tribunal in&heve-referenced Judgment
Cremades the Tribunal cannot but conclude that the tinmeitlifor requesting
management evaluation started to run on 22 Juné& 20@ that in filing his
request for management evaluation only on 8 Fepr2@t3, the Applicant failed

to respect the statutory time-limits provided fadar staff rule 11.2(c).

49. Since the application concerning the decision aathange the Applicant’s

nationality for UN purposes is not receivable, Tébunal has to refrain from
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assessing the merits of the Applicant’s claim Ser/as2013-UNAT-349) in this

respect.

Decisions to use leave balance and separationleménts and not to provide

separation documents to the UNJSPF to recover daucgrants

50. The Tribunal notes that the Applicant was inforntledt he would not be
entitled to education grant for the first time thgd the offer of appointment dated
23 February 2009, which he signed on the sameataywhich stated “Education
grant ... not applicable since your home country ithiw commuting distance of
your duty station.” Moreover, by email of 8 Octoh2012—received by the
Applicant on 2 November 2012—the Administration tséime Applicant his
separation letter of 23 October 2012, in whichated that the education grant
payments were to be recovered in the context oéymration. The Tribunal also
notes that the request for management evaluatiors W@d only on

8 February 2013.

51. It follows from the above that any claim againg trecision that he was not
entitled to education grant and against the regoetthe overpayment are clearly

time-barred.

52. With respect to the actual decisions to use lealanice and to withhold
separation documents, the Tribunal notes that whéeApplicant was notified on
2 November 2012 that the overpayment of the edutarant would have to be
recovered “in connection with his separation frold@PS”, this notification did
not specify that such recovery would be done thnodge use of leave
balance/withholding of separation documents for tHéJSPF. These decisions
were communicated to the Applicant only on 20 arlD2cember 2012,

therefore, this part of the application is receleahtione temporis

53. With respect to the decision to use leave balawocetie purpose of the
recovery, the Tribunal recalls that sec. 2.2 of AA/RD09/1 provides that
“overpayment creates on the part of the staff merahaendebtedness which shall
normally be recovered by means of deductions framarges, wages and other

emoluments under staff rule 3.17(c)(ii)”, while fétaule 3.17(c)(ii) then in
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force—i.e. current staff rule 3.18(c)(ii)—statedettlictions from salaries and
other emoluments may also be made for: indebtedivetise United Nations”.
Upon its request, the Tribunal was informed byRespondent that from the total
amount of education grant payments to be recovettet, is USD60,743.27,
USD20,291.36 were recovered by using 38 days ofAfhaicant’'s commutated
annual leave, plus USD84 by using life insuranagtriioution of the Applicant. It
is the considered view of this Tribunal that suehve balance and separation
entitlements clearly fall under the notion of “atlemoluments” under the above-
referenced rules; hence, it was legal to use teesduments to partially settle the
Applicant’s indebtedness to the Organization arel @pplication in this respect
has to be rejected on the merits.

54. Finally, the Tribunal has to consider the argumpat forward by the
Respondent that he can, on the basis of ST/AI/I&AR (Personnel Payroll
Clearance Action), withhold the separation notiiima needed by the UNJSPF to
process the Applicant’s pension benefits due utttelUNJSPF Regulations and
Rules.

55. Sections 10 to 12 of ST/AI/155/Rev. 2 provide dbfes:

10. The Office of Programme Planning, Budget anthfce
will be responsible for:

@) Recording on form P.35 if there are any outditam
cash advances, travel advances, income tax reieinerss,
accounts receivable and other charges not alreaigygin

(c) Following completion of section I, Il and IlIif dorm
P.35, distributing the copies of the form as appate;

(d) Preparing the Pension Fund separation notifioat
(PF.4) and sending it to the secretariat of the JORF]
within three days of completion of the action takerder
subparagraph (c) above;
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Staff members

11.  Staff members separating from service, in accorelavith
their contractual obligations to the United Nati@s responsible
for:

(@) Settling all indebtedness to the United Nations

12. The Under-Secretary-General for Administration and
Management may refuse to issue the P.35 form or dedgy its
issuance until a staff member has satisfactorilifilled the
requirements set out in paragraph 11 above.

13 Staff are reminded that non-issuance of a P.35 failin

prevent them from receiving their pension beneditee this form
is required by the Pension Fund for the processirigose pension
benefits. Staff are also reminded that failure ¢onply with the

obligations set out in paragraph 11 above may tesulthe

suspension of the separation procedure, which negydany
payments otherwise due to the staff member.

56. The Tribunal notes that in his reply the Respondiet initially stated that

on the basis of sec. 12 of the above-referencednéstmative instruction, he had
not yet provided the UNJSPF with the form P.35. kliee Tribunal’s inquiry, the
Respondent confirmed, however, that form P.35 wafdt “no longer used by
UNOPS (the UNJSPF can now access the UNOPS EmerBasource Planning
(ERP) computer system to view the required inforomgt, and submitted that the

decision not to send the separation notificatior.4P was lawful under
ST/AI/155/Rev.2, which “envisages a ‘separationifiwattion’ (PF.4) not being

sent to the UNJSPF if the circumstances wouldlerttie Organization to refuse

to complete a P.35.”

57. The Tribunal recalls that staff members’ rightgoyment of their pension
benefits are determined exclusively under the Reguls of the UNJSPF and that

no deductions may be made from the benefits dua flee Pension Fund, except

for indebtedness to the Fund as well as under ¢ing strict conditions set forth

under art. 4%is (Disposition of pension benefits in case of cotiwit for fraud

against employing organization) of the UNJSPF Raguis. With this in mind

and in view of the unambiguous terms of ST/AI/158/R, the Tribunal finds that
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the Administration has no legal grounds for refgsio issue the separation
notification to the UNJSPF to secure the paymerat débt the Applicant has vis-
a-vis UNOPS.

58. The Tribunal stresses that while sec. 12 of ST/8/Rev.2 constitutes the
legal basis for withholding the P.35, it does nbbova the withholding of the
separation notification (PF.4). In other words, #maploying Organization may
withhold the submission of separation document®UNJSPF to have a staff
member settle his debts to the Organization onlgeurthe explicit and very
restrictive terms of ST/AI/155/Rev.2, sec. 12. Themrms are limited to the P.35
and, due to their exceptional character, are nehdp any analogous extension.
Therefore, the Organization cannot argue that siheedocument referred to in
the administrative instruction (P.35) is “no longesed”, the application of
ST/AI/155/Rev.2 has to be adjusted to the curreattfre with respect to the
interaction of the employing organization with thgNJSPF, as such
circumventing the actual wording and interpretihg tadministrative instruction
as the Respondent sees fit. The Tribunal concludesthe contrary, that by
processing the Separation Personnel Action whichadeed information reflected
in the past in the P.35 form, and by transmittingt information to the UNJSPF
through the interface system, the Administratiomefeent the opportunity to
legally avail itself of an action intended to assisthe settlement of indebtedness
to the Organization, namely the withholding of #&5. Therefore, in the case at
hand the subsequent decision not to transmit tharagon notification (PF.4) to
the UNJSPF was illegal.

59. Regarding various claims related to the harassthenfpplicant alleges he
was subjected to, the Tribunal considers that tpelidant did not prove how
these allegations might have impacted the contedg¢etsions found receivable

under the present application.
Remedies

60. During the hearing, the Tribunal sought clarificatifrom Counsel for the
Applicant on the remedies requested by her cliantl got confirmation that the

Applicant was seeking the Tribunal to order thefg®eslent to send the separation
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notification to the UNJSPF, and to be awarded @gewith respect to the fact that

his pension entitlements were not paid on time.

61. The Tribunal recalls that art. 10.5 of its Statptevides that it may order

one or both of the following:

(@) Rescission of the contested administrative Si@ti or
specific performance, provided that, where the ested
administrative decision concerns appointment, pt@no or
termination, the Dispute Tribunal shall also set amount of
compensation that the respondent may elect to pay alternative
to the rescission of the contested administrate@sion or specific
performance ordered, subject to subparagraph (kdhefpresent
paragraph;

(b) Compensation, which shall normally not excede t
equivalent of two years’ net base salary of theliegpt. The

Dispute Tribunal may, however, in exceptional caseder the

payment of a higher compensation and shall proth@ereasons
for that decision.

62. The fundamental purpose of judicial remedy is tterapt, to the extent
possible, to place the aggrieved party in the mosighe or he would have been in
but for the breachWarren 2010-UNAT-059). However, in some instances
rescission as a remedy may be unavailable or tibeidal may find that, although
rescission is available, other types of relief, 'sws specific performance or

compensation, may be more appropri#tieih UNDT/2011/169).

63. In the case at hand, the Tribunal considers tleatrtbst appropriate remedy
is to order the Respondent to exercise specifilopeance, namely to send the
separation notification (PF.4) to the UNJSPF, witBD days of the issuance of

the present judgment.

64. Moreover, the Tribunal finds that the Applicant fenéd material damages
for since his separation on 30 September 2012,epsiitg and subsequent
payment of pension benefits to which he was edtitie under the UNJSPF
Regulations has not been made, because the Adratiostillegally withheld the
separation notification. The Tribunal estimated tha Applicant, a former staff
member at the P-3 level, with UNJSPF contribut@nvige of around 3 and a half
years, will be entitled to an amount of approxirhat®)SD40,000 under
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art. 31(b)(i) (Withdrawal settlement) of the UNJSREgulations. Since payment
of this amount has been in abeyance for a peri@ppfoximately 18 months, the
Tribunal determines that the appropriate amountashpensation under art. 10,
para. 5(b) of the Tribunal’'s Statute shall be dalmd on the basis of an annual
interest rate of 5%, entitling the Applicant to tphayment of USD3,000 for

material damages.

Conclusion
65. In view of the foregoing, the Tribunal DECIDES:

a. The Respondent is ordered to transmit to the UNJIBERpplicant’s
separation notification (PF.4) within 60 days o# tksuance of the present

judgment;
b.  The Applicant is awarded USD3,000 for material dgesa

c. The compensation set in sub-paragraph (b) aboJVkbs#a interest at
the United States Prime Rate with effect from theedthis judgment
becomes executable until payment of the said cosgtem. An additional
five per cent shall be added to the United Statead®?Rate 60 days from
the date this judgment becomes executable;

d. All other please are rejected.

(Signed
Judge Thomas Laker

Dated this 1% day of April 2014

Entered in the Register on this™&ay of April 2014
(Signed

René M. Vargas M., Registrar, Geneva
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