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Introduction

1. The Applicant contests the decision of 15 July 2010 of the Executive Director,
United Nations Population Fund (“UNFPA”), to terminate her permanent
appointment following a finding that her performance was unsatisfactory.
The Applicant seeks the rescission of the decision, her reinstatement with retroactive
effect from 24 July 2010, the payment for loss of earnings as well as the payment of
USD100,000 for moral damages on account of victimization, harassment and public

humiliation.
Factual and procedural background
2. The Tribunal identified the following relevant facts in the present case.

3. The Applicant was appointed in 1991, as a locally recruited staff member at
the National Officers (“NQO”) category, level B, in UNFPA in Sri Lanka.

4, In 2003, a Review Panel comprising of representatives from the United
Nations Development Programme, the World Food Programme and UNFPA
conducted a global Country Office typology exercise in order achieve a realignment
between the Country Office functional requirements and the competency profiles of
staff through a so called job matching exercise. During this exercise, the Applicant
expressed her interest to be confirmed on the post of Assistant Representative of the
UNFPA Country Office in Sri Lanka at the level NO-C.

5. On 26 September 2003, Ms. LB, UNFPA Country Representative signed a
Note to File which contained, inter alia, the following recommendation:

Based on the interview and past performance and after careful
consideration, the panel recommended:

(i) SM [staff member (the Applicant)] requires improvements
under several competency areas.

(i) Management and supervisory skills require attention.
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(i)  SM should make an effort to improve team work and
dynamics.

(iv)  SM needs to provide better leadership and improve knowledge
sharing.

(v) It was decided that UNFPA should set performance
benchmarks to allow SM to develop skills. Her performance and
suitability for AR [Assistant Representative] post should be examined
after one year as per guidelines.

6. On 17 October 2003, Ms. LB provided the Applicant with a Mid-year
Performance Appraisal Report (“PAR”) and feedback from the matching exercise, as

follows:

As [the Applicant’s] supervisor, | informed her that | felt that she was
capable of high quality work and respected her guidance in relation to
the country situation and programme. | advised her that she did not
however always apply herself and her performance had been quite
uneven. | identified areas in her performance that needed attention:

The SM acknowledged my concerns mostly without comment. She
noted that she had undergone considerable stress working under
the former UNFPA Representative. ... Although, we had a discussion
on this when | first took up my post, the SM explained that she had not
fully recovered from the past situation and explained that her
performance had suffered as a result of it. She noted that she would
make every effort to address the concerns discussed.

I then informed her of the outcome of the matching exercise.
The review panel had recommended that she be conditionally
confirmed to the post of AR and assessed after a period of one year
against meeting specific performance goals. Based on our discussion, |
informed her of following specific goals:

7. On 30 October 2003, Ms. LB sent a letter to the Applicant titled “Results of
Job Matching Exercise”. The letter informed the Applicant that:

The [Review] Panel based its review on the following criteria: staff
member performs only some of the new functions of the post however
she has potential, with some short—term training to reach the required
level of the post.
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The Panel reviewed the new post profiles, the present job description
and the IPP as well as the latest performance record and PAR history.

...the Panel decided to conditionally confirm you in the post of
Assistant Representative at the NOC level. Specific performance and
development goals have been identified for 2004 and a follow-up
review will be conducted in due time to asses if these goals have been
met.

2004 PAD

8. On 1 September 2004, the Applicant finalized the Performance Planning for
her 2004 Performance Appraisal and Development (“PAD”). The mid-year progress
review was signed off by both the Applicant and her supervisor on 30 September
2004, without either one of them entering any comments. On 20 May 2005, the
Applicant and her supervisor signed-off on her year-end 2004 appraisal. The
Applicant was provided with the following overall ratings: “Partially Achieved
Outputs” for the section “Work Plan Outputs; “Developing Proficiency” for the
section Core Competencies”; “Developing Proficiency” for the section “Functional
Competencies; and “Partially Achieved Output” for the section” Development
Outputs”. The Management Review Group (“MRG”) signed-off on the PAD on 10
October 2006.

9. The Applicant filed a rebuttal of her 2004 PAD. On 8 September 2006,

the Rebuttal Panel recommended that:

2. The MRG statement that “the staff member did not appear to
take the feedback she has received over the years as seriously as
warranted...” should be [struck] and reworded to state “the staff
member did not appear to take the feedback she has received over the
past 2 years as seriously as warranted...”

3. In view of adequate documentation of the staff member’s
performance issues with the supervisor the Panel does not agree that
the alleged poor performance rating was beyond the staff member's
control.
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2005 PAD

10.  On 8 February 2006, the Applicant finalized the Performance Planning for her
PAD for the 2005 performance period. The mid-year progress review was signed off
by both the Applicant and her supervisor on 30 September 2005, without either one of
them entering any comments. On 9 and 10 April 2006, the Applicant and her
supervisor signed-off on her year-end appraisal. The Applicant was provided with the
overall ratings of “Partially Achieved Outputs” for the section “Work Plan Outputs”;
“Developing Proficiency” for the section “Core Competencies”; “Developing
Proficiency” for the section “Functional Competencies”; and “Partially Achieved
Output” for the section” Development Outputs”. The MRG signed off on the PAD on
22 June 2006.

2006 PAD

11.  On 10 April 2006, the Applicant finalized the Performance Planning for her
PAD for the 2006 performance period. The mid-year progress review was signed off
by both the Applicant and her supervisor on 27 September 2006, with both of them
entering comments. On 31 March and 2 April 2007, the Applicant and her supervisor
signed-off on her year-end appraisal. The Applicant was provided with the overall
ratings of “Partially Achieved Outputs” for the section “Work Plan Outputs”;
“Developing Proficiency” for the section “Core Competencies”; “Developing
Proficiency” for the section “Functional Competencies’; and “Fully Achieved
Output” for the section “Development Outputs’. The MRG signed off on the PAD on
21 May 2007.

2007 PAD

12. On 29 June and 10 July 2007, the Applicant and her supervisor finalized the
Performance Planning for her PAD for the 2007 performance period. The mid-year
progress review was not-signed-off on by either the Applicant or her supervisor.
Similarly, neither party signed off on her year-end appraisal which provided her with

the overall ratings of “Partially Achieved Outputs” for the section “Work Plan
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Outputs”; “Not Proficient” for the section “Core Competencies”; “Developing
Proficiency” for the section “Functional Competencies”; and “Partially Achieved

Output” for the section “Development Outputs”.
2008 PAD

13.  On 11 April 2008 and 3 July 2008, the Applicant and her supervisor,
respectively, finalized the Performance Planning for her PAD for the 2008
performance period. The mid-year progress review was signed off by both of them on
13 and 14 October 2008, with both their comments. On 6 and 9 April 2009, they
signed off on the year-end appraisal. The Applicant was provided with the overall
ratings of “Did Not Achieve Outputs” for the section “Work Plan Outputs”; “Not
Proficient” for the section “Core Competencies”; “Developing Proficiency” for the
section “Functional Competencies”; and “Did Not Achieve Outputs” for the section
“Development Outputs”.

14.  On 11 July 2009, the Applicant filed a rebuttal of her 2008 PAD. On
16 February 2010, the Rebuttal Panel issued its report which stated:

A. Decision

...the supervisor’s overall ratings for workplan outputs and on core
and functional competencies have been substantiated mainly through
feedback provided by the multiple reports and discussions between
[the Direction for Human Resources] and Management of the Asia and
Pacific Division. In light of this information the Rebuttal Panel
decided that:

The Overall rating for workplan outputs is maintained as "’Did
Not Achieve” the Overall Rating for core competencies is
maintained as “Not Proficient” and the Overall rating for
Functional competencies as “Developing Proficiency”.

D. Conclusion

1. ...the Rebuttal Panel is of the opinion that the Overall Ratings
of the PAD are well substantiated.
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4. The Overall Ratings made by the supervisor are maintained by
the rebuttal panel.

Separation from service

15. On 16 March 2010, the Director of the Division for Human Resources
(“DDHR”) prepared a document entitled “Determination of Unsatisfactory
Performance” regarding the Applicant’s service with UNFPA. The memorandum
included a review of the applicable policies; the Applicant’s performance appraisals
for the years 1996 through 2008; the rebuttals against the 2004 and 2008 performance
appraisals; the procedures followed in preparing the 2004 through 2008 performance

appraisals and the following final determination:

I. Applicable policy provision:

1. The UNFPA Separation policy of 25 July 2006, para. 10.3.7,
provides:

....the Director, DHR, may determine that the performance of any staff
member is “unsatisfactory” if the staff member received combined
performance ratings as follows:

@) Performance is appraised in two consecutive intervals as not
achieved/non proficient regarding at least one combined performance
rating;

(b) Performance is appraised in three consecutive intervals as
partially achieved/developing proficiency regarding at least one
combined performance rating.

1. Does the staff member fall within the scope of para. 10.3.7
of the UNFPA Separation policy?

2. Since the promulgation of the UNFPA Separation policy of
25 July 2006, [the Applicant’s] performance has been appraised in
PAD by her supervisors as follows:

For 2006: (i) partially achieved outputs; (ii) developing core
competency proficiency; (iii) developing functional competency
proficiency;

For 2007: (i) partially achieved outputs; (ii) not proficient in
core competency; (iii) developing functional competency proficiency;

For 2008: (i) did not achieve outputs; (ii) not proficient in core
competency; (iii) developing functional competency proficiency.
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3. On the basis of the above, [the Applicant] falls within the
scope of both sub-paragraphs (a) and (b) of para. 10.3.7 of the UNFPA
Separation policy.

VI. PAD Procedure:

...I1 conclude that there are no material procedural defects in the PADs
in question.

VII. Determination

On the basis of the above considerations, | conclude that since 2004,
[the Applicant] has failed to meet the competency profile applicable to
her post, and has not produced the work plan outputs annually required
under her post and agreed upon with her supervisors, although she
received reasonable opportunities and time for improvement.

As a result, | determine, in accordance with para. 10.3.7 of the UNFPA
Separation policy, that her performance as an Assistant Representative
of UNFPA is unsatisfactory.

16. By memorandum dated 1 April 2010, the DDHR, informed the Executive
Director of his determination regarding the Applicant’s unsatisfactory performance
and recommended that, in accordance with para. 10.2 of the UNFPA Separation
policy, the Applicant’s service be terminated. The memorandum added that any
consideration as to whether to terminate the Applicant’s service should be taken
“following due consideration by the Compliance Review Board (“CRB”). That same
day, the DDHR, sent a memorandum to the Chairperson, CRB, requesting a review of

the recommendation to terminate the permanent appointment of the Applicant.

17.  On 4 June 2010, the Chairperson of the CRB informed the Executive Director
that

The CRB members have concluded that due process [has] been
followed and that the recommendation and submission of the [DDHR]
has been taken in compliance with UNFPA preset policies and
procedures. As such, the CRB members endorse the recommendation
of the termination of [the Applicant’s] services based on unsatisfactory
performance.

18. On 11 June 2010, the Chief, Office of the Executive Director, informed
the Applicant that, on 16 March 2010, the DDHR had determined that her
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performance was unsatisfactory and had, on 1 April 2010, recommended the
Applicant’s termination from service. As required, this recommendation was referred
to the CRB who, on 4 June 2010, endorsed the DDHR’s recommendation. This
memorandum attached the DDHR’s 16 March 2010, 1 April 2010 and 4 June 2010

memoranda.

19.  On 29 June 2010, the Applicant sent a letter to the Executive Director,
UNFPA in response to a request that she provide any observations regarding the

recommendation that her appointment be terminated.

20.  On 15 July 2010, the Executive Director addressed a letter to the Applicant
entitled “Termination of your permanent appointment” where he concluded that
the Applicant’s appointment was being terminated subject to the conditions stipulated

in the letter.

21.  On 23 July 2010, the Applicant was called into a meeting with the Chief,
Security Advisor, United Nations Department for Safety and Security and a
Representative of UNFPA for the purpose of providing her the 15 July 2010
termination letter. Prior to the meeting, the Applicant informed the participants that
her lawyer had advised her to only participate in the meeting if it was being recorded.
Due to the conditions set by the Applicant, the meeting ended with the Applicant
“refus[ing] to accept the letter or have any further discussion ...”. That same day, the
DDHR sent an email to the Applicant whereby he stated that “UNFPA will count ....
Friday, 23 July 2010, as the day on which [she received the Executive Director’s
letter dated 15 July 2010”. The email included a scanned copy of the letter.

22.  On 20 September 2010, the Applicant addressed a letter to the Secretary-
General of the United Nations requesting management evaluation of the decision to
separate her from service. This letter was transmitted to the Executive Director,
UNFPA three days later.
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23.  On 27 October 2010, the Executive Director informed the Applicant that he
had concluded that the decision to terminate her contract did not violate the terms of

her appointment.

24. On 24 January 2011, the Applicant filed a request for an extension of time to
file an application before the Tribunal. By Order No. 23 (NY/2011), the Tribunal
instructed the Applicant that any application was to be filed by 18 February 2011.

25.  On 15 February 2011, the application was filed and, on 17 March 2011, the
Respondent filed his reply.

26.  On 25 October 2013, the Tribunal, by Order No. 271 (NY/2013), requested
that the Applicant inform it of her professional status and file a power of attorney to
authorize her legal representative to represent her before the Tribunal. The Order also

requested that both parties file closing submissions by 25 November 2013.

27.  On 25 November 2013, the Respondent filed his closing submissions and
the Applicant, after obtaining leave from the Tribunal for an extension of time and
without the Respondent objecting, submitted her closing submission on 17 February
2014.

Applicant’s submissions
28.  The Applicant’s principal contentions may be summarized as follows:

a. In 2008, the Applicant began to be “unfairly singled out for unjustified
adverse criticism from the UNFPA Country Representative” and finally an
investigation was launched against her for alleged personal travel amounting
to USD271 over a three-years period. Soon after these charges were dropped,
the Country Representative initiated the process leading to the termination of
her contract for unsatisfactory service, demonstrating that this was the
ultimate objective all along;
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b. The PAD reports deliberately ignored the repeated violations of
the principles of natural justice and the conflict of interest of both the UNFPA
Country Representative in Sri Lanka, and the DHR/UNFPA. In her appeal to
the Executive Director, the Applicant clearly alleged bias and unfair
treatment, but these contentions were not addressed. While the PAD system
seeks to offer a fair process and opportunity for staff members to be assessed
annually, in the Applicant’s case, these procedures were breached, resulting in
serious flaws. No consideration was given to the positive feedback provided
by her colleagues in UNFPA. In 2007, there was no Country Representative to
ensure that PAD discussions were held prior to finalizing the performance
evaluation. In 2006, 2008 and 2009 the positive ratings from her colleagues
were not reflected in her PADs and the conclusion that the Applicant’s
performance was “profoundly negative” was incorrect. The victimization and
harassment of the Applicant did not stop at the termination of her service, but

included treating her like a common criminal;

C. The Applicant seeks to be reinstated with payment of indemnities for
her lost entitlements and compensation for moral injury to the amount of
USD100,000.

The Respondent’s principal contentions may be summarized as follows:

a. The decision was taken in compliance with the applicable regulations,
rules and administrative issuances and the Applicant’s appeal should be

dismissed;

b. The Executive Director’s decision was reasonable and the Applicant
was provided with several opportunities to improve her performance and to

rebut her evaluations;

C. The Executive Director did not demonstrate any bias in his dealing
with the Applicant, all the while the Applicant made threats towards him and
UNFPA as a whole.
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Consideration

Receivability

30.  The Applicant is contesting the 15 July 2010 administrative decision, notified
to her on 23 July 2010, to terminate her permanent appointment for unsatisfactory
service. The Applicant requested management evaluation on 20 September 2010,
within 60 days from the date of notification of the decision. The Applicant received
a response upholding the decision on 27 October 2010. Upon being granted an
extension of time to file her application in response to her 24 January 2011 request
for extension, the Applicant filed her appeal on 15 February 2011.

31.  The present case meets all of the receivability requirements identified in art.
8 of the Dispute Tribunal’s Statute.

Applicable law

32.  Staff rule 101.3 (Performance of staff) of ST/SGB/2003/1 (Amendment to the
100 Series of the Staff Rules (ST/SGB/2002/1)), dated 1 January 2003, which was

applicable at the relevant time, states:

@) Staff members shall be evaluated for their efficiency,
competence and integrity through performance appraisal mechanisms
that shall assess the staff member’s compliance with the standards set
out in the Staff Regulations and Rules for purposes of accountability.

(b) The Secretary-General shall seek to ensure that appropriate
learning and development programmes are available for the benefit of
staff.

(©) Performance reports shall be prepared regularly for all staff
members, including at the Assistant Secretary-General level and
above, in accordance with procedures promulgated by the Secretary-
General.

33. Former ST/A1/2002/3 (Performance Appraisal System) of the United Nations
Secretariat, dated 20 March 2002 and which the Tribunal finds applicable at the time

of the contested decision, states in relevant parts:
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Section 2
Purpose

2.1  The purpose of the Performance Appraisal System (PAS) is to
improve the delivery of programmes mandated by the General
Assembly by optimizing performance at all levels. The PAS will
achieve this by:

a) Promoting the desired culture of high performance and
continuous learning;

(b) Empowering managers and holding them responsible
and accountable for managing and motivating their staff;

(©) Encouraging a high level of staff participation in the
planning, delivery and evaluation of work;

(d) Recognizing successful performance and addressing
underperformance in a fair and equitable manner.

Section 3
Appraisal period

3.1  Except as provided in sections 3.2 to 3.4, the performance
cycle shall be annual. In all departments and offices, the cycle shall
begin on 1 April of each year in order to promote consistency of
approach and to facilitate reporting.

Section 7
Implementation and monitoring

7.4  Timely implementation of all aspects of the PAS and
compliance with the spirit and the letter of the process, including
completion of the PAS forms and development of remedial action
under section 8.3 if necessary, rests with the supervisor acting as the
first reporting officer under section 4.1. To ensure the timeliness of
completion of the PAS under section 3.3, first reporting officers must
complete the PAS for all staff under their supervision prior to
assuming new duties in another department or office, or prior to
separating from the Organization. Separation procedures and
processing of final entitlements of officials acting as first reporting
officers may be delayed until the appraisals for which they are
responsible are completed.
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Section 8
Mid-point performance review

8.3  As soon as a performance shortcoming is identified, the first
reporting officer should discuss the situation with the staff member
and take steps to rectify the situation, such as the development of a
performance improvement plan, in consultation with the staff member.

Section 9
Appraising performance

9.1 At the end of the performance year, the first reporting officer
and the staff member shall meet to discuss the overall performance
during the reporting period. The first reporting officer appraises the
extent to which the staff member has achieved the performance
expectations as agreed in the work planning phase.

9.2  Prior to the appraisal meeting between the first reporting
officer and the staff member, the staff member should review the
manner in which he or she has carried out the work plan defined at the
beginning of the performance year. The staff member may provide a
self-appraisal as a basis for the discussion. The self-appraisal should
provide a brief summary of the major accomplishments, and may
include additional work activities, such as participation on a task force
or focal point for a project. The staff member may also comment on
the supervision received during the performance year.

9.4  Appraisals are reviewed by the second reporting officer, who
may make comments, as appropriate. Finalized appraisals are signed
by the first reporting officer, the second reporting officer and the staff
member. The staff member’s signature is an acknowledgement that the
appraisal has been received, and is without prejudice to the right of the
staff member to initiate a rebuttal process in accordance with section
14,

Section 10
Rating system

10.3  Staff who have not fully met performance expectations should
be given one of the following two ratings:

* Partially meets performance expectations;
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* Does not meet performance expectations.

10.4 These two ratings indicate the existence of shortcomings or
development needs, which may call for a specific remedial plan.
A rating of “partially meets performance expectations” may justify the
withholding of a within-grade increment, particularly if the same
rating is given for a second consecutive year, as further clarified in
section 16.5.

10.5 A rating of “does not meet performance expectations” may
lead to anumber of administrative actions, such as transfer to a
different post or function, the withholding of a within-grade increment
as further clarified in section 16.6, the nonrenewal of a fixed-term
contract or termination for unsatisfactory service.

Section 11
Management Review Committee

11.1 A Management Review Committee shall be established in each
department or office by the head of the department or office who will
serve as the Chairperson of the Committee. The members of the
Committee, who shall be appointed by the head of the department or
office, will normally be the senior managers of that department or
office.

11.2  Itis the responsibility of the head of the department or office to
achieve the purpose of the PAS set out in section 2 by ensuring that
the PAS is fully implemented, promoting communication between
staff members and supervisors, including establishment of
performance goals and expectations, ongoing feedback and teamwork.
The Management Review Committee shall assist the head of
department or office in ensuring the consistency of all phases of the
process of PAS implementation at the departmental or office level, and
in reaching the PAS goals in the annual performance management plan
between the Secretary-General and individual heads of department and
office as referred to in section 7.1.

11.5 The head of department or office should report to the Office of
Human Resources Management on compliance, including rating
distribution, no later than 30 June of each year. The Executive Office
or Personnel Office for the department or office should ensure that
completed, individual PAS records appear in the Integrated
Management Information System and are included in the staff
member’s official status file.
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Section 15
Rebuttal process

15.1  Staff members who disagree with the performance rating given
at the end of the performance year may, within 30 days of signing the
completed performance appraisal form, submit to their Executive
Office at Headquarters, or to the Chief of Administration elsewhere, a
written rebuttal statement setting forth briefly the specific reasons why
a higher rating should have been given. Staff members having received
the rating of “consistently exceeds performance expectations” may not
initiate a rebuttal. The rebuttal statement shall contain the names of the
three individuals, one from each of the three groups identified in
section 14.1, whom the staff member has selected to serve on the
rebuttal panel. A copy of the rebuttal statement shall be placed in
the staff member’s official status file.

15.2  After receiving a copy of the rebuttal statement, the head of
department or office, or his or her representative, shall promptly
prepare and submit to the rebuttal panel a brief written statement in
reply to the rebuttal statement submitted by the staff member. A copy
of the reply to the rebuttal statement shall be given to the staff member
and placed in his or her official status file. Unless geographical
location makes it impractical, the panel shall hear the staff member,
the first and second reporting officers and, at the discretion of the
panel, other staff members who may have information relevant to
the review of the appraisal rating.

15.3 The rebuttal panels shall prepare with maximum dispatch a
brief report setting forth the reasons why the original appraisal rating
should or should not be maintained. The report of the rebuttal panel
shall be placed in the staff member’s official status file as an
attachment to the PAS. The performance rating resulting from the
rebuttal process shall be binding on the head of the department or
office and on the staff member concerned, subject to the ultimate
authority of the Secretary-General as Chief Administrative Officer of
the Organization, who may review the matter as needed on the basis of
the record. Any change in the final rating, and the date of the decision,
shall be marked by the executive or administrative office on the final
appraisal section of the PAS form, with annotation that the rating was
changed as a result of a PAS rebuttal.

15.4 The rating resulting from an appraisal that has not been
rebutted, or from the rebuttal process, shall not be subject to further
appeal. However, administrative decisions that stem from any final
performance appraisal and that affect the conditions of service of a
staff member may be appealed.
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Section 16

Performance Appraisal System and salary increments

16.4 One annual rating of “partially meets performance
expectations” may justify the withholding of a salary increment,
provided it is documented that, during the corresponding performance
year, a performance improvement plan was put into place, in
accordance with section 8.3, but that the staff member’s performance
failed to rise to a level that would justify a rating of “fully successful
performance”.

16,5 Two consecutive annual ratings of “partially meets
performance expectations” shall normally lead to the withholding of a
salary increment.

16.6  One rating of “does not meet performance expectations” shall
normally lead to the withholding of a salary increment.

ST/AI1/2010/5 (Performance Management and Development System) of the

United Nations Secretariat, dated 30 April 2010, and which the Tribunal finds
applicable in the present case, states, in relevant part:

35.

Section 18
Entry in to force and transitory provisions
18.1 The present instruction shall enter into force on 1 April 2010.

18.2 ST/Al/2002/3 is hereby abolished. However, performance
appraisals anterior to the performance cycle 2010-2011 shall be
conducted and completed in accordance with the procedures described
in ST/AI/2002/3.

UNFPA Personnel Policies and Procedures Manual: Human Resources

Separation Policy, dated 25 July 2006, states in parts that the Tribunal finds relevant

(footnotes omitted):

Section 3
Compatibility with United Nations Staff Regulations and Rules

Should the terms of this policy contravene any terms contained in the
United Nations Staff Regulations, Staff Rules or the Regulations of the
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United Nations Joint Staff Pension Fund, the terms of those
Regulations and Rules shall prevail over the terms of this policy.

Section 4
Types of separation

4.1 Separation is the consequence of any one of the following
circumstances:

(@) Expiration of an appointment for a fixed term;
(b) Resignation;
(© Retirement;
(d) Abandonment of post;
(e) Death;
f Termination of appointment:
0] Following abolition of post or reduction of staff;
(i) For reasons of unsatisfactory performance;
(i) For reasons of health;
(iv)  Following disciplinary action; and

(V) Following agreed termination in the interest of
the Organization.

4.2 Below, the circumstances that may result in separation are
addressed separately.

Section 7
Retirement

7.1  Staff Rule 109.6 provides that the “retirement under article 28
of the United Nations Joint Staff Pension Fund Regulations shall not
be regarded as a termination within the meaning of the Staff
Regulations and Rules”.

7.2  Age of retirement: As provided in Staff Regulation 9.5, “staff
members shall not be retained in actual service beyond the age of sixty
years or, if appointed on or after January 1990, beyond the age of
sixty-two years. *

7.3  For all participants who enter or re-enter the Pension Fund on
or after 1 January 1990, the normal age of retirement is 62.

7.4  Effective date: The effective date of retirement is the last day
of the month in which the staff member reaches 60 or 62 years of age,
as applicable.
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7.5  Under Staff Regulation 9.5, the executive Director may, in the
interest of UNFPA and subject to his/her discretion, extend a staff
member’s service in exceptional cases beyond the age of 60 or 62
years, as the case may be.

7.6 Early retirement: Article 29 of the Regulations of the UN Joint
Staff Pension Fund provides that an early retirement benefit shall be
payable to a participant who is at least 55 but less than the normal
retirement age and whose contributory service was five years or
longer.

7.6 Notification: Staff members who are retiring should be notified
of their impending separation from service at least one month in
advance.

7.7  Re-employment following retirement: For the rules pertaining
to re-employment of retirees, refer to the UNFPA policy on
Employment of Retirees.

Section 10
10.1 General information and procedures:

10.1.1 Definition: Termination within the meaning of the Staff
Regulations is defined as a “separation form service initiated by the
“Executive Director of UNFPA” “other than retirement ... or summary
dismissal for serious misconduct” (Staff Rule 109.1(b)). Termination,
therefore, is an action to end the permanent appointment of a staff
member prior to reaching the normal age of retirement or the fixed
term appointment of a staff member prior to the date of expiration as
stipulated either in the Letter of appointment or in a subsequent
personnel action.

10.1.2 Approval by the Executive Director for terminations of
appointment: The authority to terminate the appointment of any
UNFPA staff member, irrespective of the type of appointment, is
vested with the Executive Director. The Director, DHR, may
recommend to the executive Director the termination of appointment
of a UNFPA staff member. If the Executive Director or his/her
designee approves the termination of the appointment, the Director,
DHR, shall proceed. However, agreed terminations and terminations
for reason of health shall not require the approval of the Executive
Director.

10.1.3 With regard to staff members administered at field duty
stations, the UNFPA manager concerned shall refer any matter
involving the possible termination of the appointment of a UNFPA
staff member to the Director , DHR, for his/her review and for
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subsequent approval of the termination of appointment by the
Executive Director under section 10.1.2 (above) if applicable.

10.3  Termination following unsatisfactory performance:

10.3.1 A staff member's performance (in terms of either quantity or
quality, or both) may be low or deteriorate to an extent that his/her
service proves unsatisfactory and, as a result, his/her continued service
with UNFP A is placed in question.

Requlatory framework:

10.3.2 Fixed-term appointment: The fixed-term appointment of a staff
member, whose service is unsatisfactory, may be terminated (Staff
Regulation 9.1(b)). Such termination may be imposed at any time
within the appointment period. Alternatively, the fixed-term
appointment may be permitted to expire.

10.3.3 Permanent appointment: A permanent appointment may be
terminated for unsatisfactory service (Staff Regulation 9.1(a)).

General procedures:

10.3.4 Termination or non-renewal of appointment for reason of
unsatisfactory performance is a mechanism that requires guidance
from DHR. In order to ensure compliance with the Staff Regulations
and Rules, substantive managers should contact DHR early if faced
with the deterioration of a staff member's performance.

10.3.5 The link between the performance appraisal system and
the termination of appointment for unsatisfactory performance is
addressed below. In addition, there are measures the supervisor can
take in the interim and parallel to the performance appraisal
mechanism. Those measures are addressed thereafter.

Sub-standard results in performance appraisals:

10.3.6 The principal human resources tool for reporting and
documenting unsatisfactory performance is “Performance Appraisal
and Development” (PAD), UNFPA's primary performance
management system. Supervisors must use this system to record poor,
sub-standard or deteriorating performance and to bring this fact to the
attention of the staff member, in order to permit the staff member to
improve his/her performance. The performance appraisal and
development guide provides guidance to managers when
implementing this tool. In addition, managers may contact the Chief,
Learning and Career Management Branch, DHR, with questions
pertaining to the performance appraisal mechanism.
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10.3.7 Determination  regarding  unsatisfactory  performance:
Performance appraisals are made by supervisors in regular intervals.
Such performance appraisals include one combined performance
rating each for (1) “work plan output”, (2) “core competency
proficiency” and (3) “functional competency proficiency”. For
purposes of this policy, the Director, DHR, may determine that the
performance of any staff member is “unsatisfactory” if the staff
member received combined performance ratings as follows:

@) Performance is appraised in two consecutive intervals
as not achieved/non proficient regarding at least one combined
performance rating;

(b) Performance is appraised in three consecutive intervals
as partially achieved/developing proficiency regarding at least
one combined performance rating

10.3.8 Following receipt of poor performance ratings in any
performance interval, a formal performance improvement plan is
required under the PAD system (see the PAD Guide BooK).
Furthermore, it is the responsibility of supervisors to identify
performance deficits in the mid-year review process.

10.3.9 Should the staff member concerned have initiated a rebuttal
proceeding under the terms of the UNFPA Policy on Performance
Appraisal Rebuttal, the Director, DHR, should not make any
determination regarding “unsatisfactory” performance before the
rebuttal proceeding is completed.

10.3.10. If a staff member fails or refuses to participate in the PAD,
he/she may be admonished. However, failure or refusal to participate
in the PAD does not provide an avenue to circumvent the processes
contained in this policy as they relate to determinations of
unsatisfactory performance. Therefore, in such cases the supervisor
retains the right and the obligation to render a written
evaluation/appraisal of the staff member. This is accomplished equally
in the PAD.

Exceptionally severe cases of unsatisfactory performance:

10.3.11. In exceptional cases, it may occur that a staff member's
performance of one or several official acts, tasks, projects or similar
undertakings is categorically below the standard of performance
expected from the staff member, making it plainly unreasonable to
provide the staff member with the privilege of an opportunity for
improvement. A departure of this kind from the standards of
performance must be exceptionally egregious or severe. In such a case,
a determination by the Executive Director that the staff member's
service is “unsatisfactory” may be justified immediately.
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10.3.12. The Executive Director will see to it that the facts underlying
the official act(s), task(s), project(s) or similar undertaking(s) have
been established before he/she takes a final decision regarding the
termination of the appointment.

Additional actions available to the supervisor:

10.3.13. In addition to terms and mechanisms contained in the PAD,
the supervisor, when confronted either with one act or with a phase of
sub-standard or deteriorating professional performance, may consider
the following steps in order to-(i) put the relevant staff member on
notice that a lack of meaningful improvement might result in the
termination of his/her appointment and (ii) assist the staff member in
improving his/her performance:

@) The concerned staff member may be given one or
several verbal reminders or warnings by the supervisor,
identifying the professional area(s) in relation to which the
performance has lapsed from the required standards;

(b) The supervisor may notify the staff member in writing
of his/her shortcomings and request that he/she bring his/her
performance up to the standard expected and required. There
are no formal requirements for such notification. It may be
made by any appropriate means or means customary at the
duty station, including memorandum, e-mail or “note to the
file” copied to the staff member;

(©) The staff member may be given a time frame
reasonable and appropriate under the circumstances (for
example three months) in the course of which the staff
member’s performance must improve. It is helpful if
the supervisor assesses and documents at the end of such time
frame whether and in how far the performance improved.
However, this does not replace the formal performance
improvement plan required under the PAD system (see PAD
Guide Book) following low performance ratings;

(d) If appropriate under the circumstances, the supervisor
may extend a time frame set under paragraph (c) above;

(e) Supervisors should consider and document staff
coaching and/or training, if sensible under the circumstances.
Such options might include assigned reading, coaching by
peers or senior staff, etc. The supervisor may also contact the
Chief, Learning and Career Management Branch (LCMB),
DHR, for guidance or require the staff member to do so.
LCMB may provide assistance under its own methodology and
processes.
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10.3.14. The supervisor should keep records/evidence of poor
performance and of his/her interventions and make them available to
the Director, DHR, as and when required.

Additional action available to the MRG:

10.3.15. If a staff member's performance is assessed as not
achieved/not proficient or partially achieved/developing proficiency,
the Management Review Group (MRG) may decide to withhold a
within-grade salary increment.

36.  ST/SGB/2010/6 (Staff Regulations and provisional Staff Rules) dated
2 September 2010 states:

Regulation 9.3

@) The Secretary-General may, giving the reasons therefor,
terminate the appointment of a staff member who holds a temporary,
fixed-term or continuing appointment in accordance with the terms of
his or her appointment or for any of the following reasons:

(1) It the necessities of service require abolition of the post
or reduction of the staff;

(i) If the services of the staff member prove unsatisfactory;

(iii)  If the staff member is, for reasons of health,
incapacitated for further service;

(iv)  If the conduct of the staff member indicates that the
staff member does not meet the highest standards of integrity required
by Article 101, paragraph 3, of the Charter;

(v) If facts anterior to the appointment of the staff member
and relevant to his or her suitability come to light that, if they had been
known at the time of his or her appointment, should, under the
standards established in the Charter, have precluded his or her
appointment;

(vi) In the interest of the good administration of the
Organization and in accordance with the standards of the Charter,
provided that the action is not contested by the staff member
concerned,

(b) In addition, in the case of a staff member holding a continuing
appointment, the Secretary-General may terminate the appointment
without the consent of the staff member if, in the opinion of the
Secretary-General, such action would be in the interest of the good
administration of the Organization, to be interpreted principally as a
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change or termination of a mandate, and in accordance with the
standards of the Charter;

(©) If the Secretary-General terminates an appointment, the staff
member shall be given such notice and such indemnity payment as
may be applicable under the Staff Regulations and Staff Rules.
Payments of termination indemnity shall be made by the Secretary-
General in accordance with the rates and conditions specified in annex
I11 to the present Regulations;

(d) The Secretary-General may, where the circumstances warrant
and he or she considers it justified, pay to a staff member whose
appointment has been terminated, provided that the termination is not
contested, a termination indemnity payment not more than 50 per cent
higher than that which would otherwise be payable under the Staff
Regulations.

Rule 9.6
Termination
Definitions

(@) A termination within the meaning of the Staff Regulations and
Staff Rules is a separation from service initiated by the Secretary-
General.

(b) Separation as a result of resignation, abandonment of post,
expiration of appointment, retirement or death shall not be regarded as
a termination within the meaning of the Staff Rules.

Reasons for termination

(c) The Secretary-General may, giving the reasons therefor, terminate
the appointment of a staff member who holds a temporary, fixed-term
or continuing appointment in accordance with the terms of the
appointment or on any of the following grounds:

(i) Abolition of posts or reduction of staff;
(i)  Unsatisfactory service;

(iii)  If the staff member is, for reasons of health,
incapacitated for further service;

(iv)  Disciplinary reasons in accordance with staff rule 10.2
(@) (viii) and (ix);

(v) If facts anterior to the appointment of the staff member
and relevant to his or her suitability come to light that, if they
had been known at the time of his or her appointment, should,
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under the standards established in the Charter of the United
Nations, have precluded his or her appointment;

(vi) In the interest of the good administration of the
Organization and in accordance with the standards of the
Charter, provided that the action is not contested by the staff
member concerned.

(d) In addition, in the case of a staff member holding a continuing
appointment, the Secretary-General may terminate the appointment
without the consent of the staff member if, in the opinion of the
Secretary-General, such action would be in the interest of the good
administration of the Organization, to be interpreted principally as a
change or termination of a mandate, and in accordance with the
standards of the Charter.

37.  The Tribunal finds relevant the application of ST/SGB/2008/5 (Prohibition of
discrimination, harassment, including sexual harassment, and abuse of authority)

dated 11 February 2008, which states, in relevant parts:

3.2 Managers and supervisors have the duty to take all the appropriate
measures to promote a harmonious environment, free of intimidation,
hostility, offence and any form of prohibited conduct. They must act as
role models by upholding the highest standards of conduct. Managers
and supervisors have the obligation to ensure that complaints of
prohibited conduct are promptly addressed in a fair and impartial
manner...

5.2 All reports and allegations of prohibited conduct shall be handled
with sensitivity in order to protect the privacy of individuals concerned
and ensure confidentiality to the maximum extent possible.

5.14 Upon receipt of a formal complaint or report, the responsible
official will promptly review the complaint or report to assess whether
it appears to have been made in good faith and whether there are
sufficient grounds to warrant a formal fact-finding investigation. If
that is the case, the responsible office shall promptly appoint a panel of
at least two individuals from the department, office or mission
concerned who have been trained in investigating allegations of
prohibited conduct or, if necessary, from the Office of Human
Resources Management roster.

On the merits

38.  The Tribunal finds that the performance appraisals considered relevant for the

separation process were the ones from 2006, 2007 and 2008. Taking into
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consideration the impact of the performance evaluations from 2004-2005 upon the
Applicant’s performance in 2006, the Tribunal will further analyze the Applicant’s

PAD reports since she was appointed as Assistant Representative.

39. A PAD report is comprised of three parts: (a) Performance Planning (prepared
at the beginning of each new performance appraisal period) comprised of (i) the
Individual Work Plan Outputs/Revisions; (ii) the Development Plan and
Outputs/Revisions; and (iii) the Career Aspirations; (b) Mid-year Progress review

(prepared half-way); and (c) Year-End Appraisal.
2004 PAD

40.  The performance planning part of the 2004 PAD report was finalized by the
Applicant on 1 September 2004 and in section (ii), she identified the individual work
plan outputs and activities as follows: “1. Expand understanding of linkages in health,
gender and poverty: follow on-line course, participate in seminars and discussions on
these themes particularly in relation to MDGs - on line course on poverty and health
identified and started. 2. Develop management and supervisory skills: Follow on line
course on coaching. Follow management course - on line coaching course completed,
management course started”. The Applicant’s supervisor noted “on line course on
poverty and health identified and started; on line coaching course completed,;

management course started”.

41.  The 2004 PAD’s mid-year progress review was finalized on 30 September
2004 and neither the Applicant nor her supervisor made any additional comments.

42.  The PAD’s Year-End Appraisal was finalized on 20 May 2005. The Applicant
obtained the following overall ratings: “Partially Achieved Outputs” for the section
Work Plan Outputs; “Developing Proficiency” for the section Core Competencies;
“Developing Proficiency” for the section Functional Competencies; and “Partially
Achieved Output” for the section Development Outputs. The DHR reflected the
MRG’s comments which stated, inter alia, “that there was a continuous pattern of

disagreement between the staff and her supervisors (current and former) related to her
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performance, the MRG concluded that the staff member did not appear to take
the feedback she has received over the past two years as seriously as warranted and
did not make a sufficient effort to recognize and address her shortfalls” and
recommended a maximum six-month contract extension at which point they would be
able to decide whether to extend the Applicant’s appointment or take further actions.
The Applicant submitted a statement of rebuttal against this PAD report and, on 8
May 2006, the Rebuttal Panel’s report was sent to the Applicant. By letter dated 29
September 2006, the Applicant was provided with the Panel’s 8 September 2006
report which superseded the 8 May 2006 report.

43.  The Rebuttal Panel maintained the performance ratings from the 2004 PAD
report and recommended that the part from the MRG’s original recommendation
regarding the maximum appointment extension be stricken and that only the
requirement that the Applicant be provided with *a performance improvement plan to
end December 2005, at which time the staff member should be reassessed by the
MRG, be maintained. The MRG can then make the determination whether the staff
member’s conditional confirmation as Assistant Representative be extended or other
action be taken”.

44.  The Tribunal makes the following observations regarding the Applicant’s

2004 PAD report following the PAD’s review and amendments thereto.

45.  The Applicant was appointed as Assistant Representative on 17 October 2003.
As results from the 26 September 2003 Note to file by the UNFPA Representative
regarding the job matching exercise, the panel decided to assign the Applicant to the
position of Assistant Representative and that her performance and suitability for this

position should be examined after one year as per the guidelines.

46. In the following documents “Mid-year PAR and Feed-back from
the Matching exercise” of 23 October 2003 and “Results of Job Matching Exercise”
of 30 October 2003 signed by the same UNFPA Representative, was included the

mention that the Applicant was “conditionally confirmed to the post Assistant
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Representative”. The Tribunal observes that the word *“conditionally” was not used
expressly by the Panel, but it was added later by the UNFPA Representative. The
Applicant continued to work after she was assigned as Assistant Representative, on a
permanent contract as before and she did not received and signed a new letter of
appointment specifying the conditional and/or temporary nature of this position. This
aspect is confirmed in the contested decision in the following terms: “I also have
considered the fact that you hold not merely a fixed term but a permanent

appointment”.

47.  As results from the letter received by the Applicant on 29 September 2006,
the Review Panel stated that it had reviewed the Applicant’s 2004 PAD report and the
MRG’s comments contained therein. In section 2 of their report, the Panel identifies
the “Process” they followed in the evaluation of the Applicant’s PAD, namely that
they reviewed the Applicant’s “PARs from 2002 and 2003, notes to file, and 2003
mid-year PAR review”. Consequently, the Tribunal considers that this means that the
Rebuttal Panel’s decision was also based on these documents, and not solely on the

Applicant’s professional performance as Assistant Representative.

48. In accordance with art. 3.1 of the United Nations Secretariat ST/AI/2002/3
(Performance management and development system), which the Tribunal finds
applicable in the present case, a staff member’s performance cycle shall be annual
and runs from 1 April. Section 3.2 includes an exception with regard to staff members
who take up new duties upon recruitment, transfer or assignment in the course of the
performance year in the sense that, an individual work plan shall be established at that
point and will run through the end of the performance year in April of the following

year if such a period lasts six months or more.

49.  The Applicant was assigned to the post of Assistant Representative on
17 October 2003, in the middle of the 2003 performance year. The UNFPA
Representative established an individual work plan for the Applicant at that time, as
recommended by the Panel and carried out a mid-point review. Considering that
the Applicant started her new duties on 17 October 2003 and the end of the
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performance year is 31 March 2004, a period of less than six months, a performance
appraisal was not required in accordance with the above mentioned provision.
The Review Panel in October 2003 specifically recommended a review of the
Applicant’s performance and suitability for the post after a year in October 2004, but

such a review was not made by the supervisor.

50. In the present case, as results from the 2004 PAD report, no development
needs were identified by her supervisor in the mid-year progress review finalized on
30 September 2004 and a performance improvement plan was considered
unnecessary. The MRG, instead of limiting its references to the Applicant’s
professional performance in her new position of Assistant Representative for the year
2004, also referred to the “continuous pattern of disagreement between the staff
member and her supervisors (current and former) related to her performance”. The
MRG then concluded that “she did not appear to take the feedback she has received
over the years as seriously as warranted”. The MRG, chaired by the UNFPA
Representative initially recommended a period of six months by which the Applicant
had to improve her performance and meet the expectations of the post of Assistant
Representative, failing which, her future in UNFPA should be examined.

51.  Such observations were based not only on the Applicant’s performance but
also on other extraneous elements such as the Applicant’s previous disagreement with
her supervisors regarding her performance. However, the Tribunal notes that in
accordance with sec. 15.1 of ST/A1/2002/3 any staff member who disagrees with the
performance rating given at the end of the performance evaluation cycle has the right
to submit a rebuttal against the PAD and cannot be criticized and/or sanctioned for

exercising his/her legal right to rebut the PAD every year.

52.  As results from the evidence on the record, in June 2005, the Applicant was
asked by her supervisor to take into consideration a separation package based on her
uneven performance and lack of motivation to meet her performance benchmarks.
The Applicant responded that she had decided to stay in UNFPA and rebut her 2004
PAD.
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53.  After the Applicant’s first year performance as Assistant Representative,
the MRG recommended that “the staff member be given a maximum period of six
months to improve her performance and meet the expectations of the post of Assistant
Representative, beyond which her future in UNFPA should be examined should she
still fail to meet her development goals. Her supervisor should establish a

performance improvement plan up to end December 2005”.

54.  The Applicant’s 2004 PAD report assessed the Applicant’s performance as an
Assistant Representative for the period 17 October 2003-31 March 2005.
Consequently, the documents from 2002-2003 analyzed by the Rebuttal Panel were
not related to her performance in the new function during the relevant period and
the Panel did not include any justification in its report as to why they were taking
them into account during their review of the 2004 PAD report. The 2005 PAD report
was finalized on June 2006. As part of its findings, the Rebuttal Panel stated that “the
staff member’s performance over the past [two] years [were] adequately documented
and the supervisor’s and the MRG’s comments are in line with supporting
documents”. The Tribunal considers that it is clear from the content of the report
issued in September 2006 that the MRG and the Rebuttal Panel based their decision
on the Applicant’s rebuttal of the 2004 PAD report and their recommendations both
on the Applicant’s 2004 and 2005 PAD reports, which is incorrect since the object of
the rebuttal was only the 2004 PAD report.

55.  The Rebuttal Panel recommended a different measure: “an improvement plan
to end of December 2005 at which time the staff member should be reassessed by the
MRG. The MRG can then make the determination whether the staff member’s
conditional confirmation as Assistant Representative be extended or other action be
taken”. Since the report in which this recommendation was made was issued only in
September 2006, the proposed course of action was unrealistic and impossible to
implement, because the 2005 PAD (which covers the period 1 April 2005 —
31 March 2006) was finalized on 10 April 2006. Consequently, the Applicant had no
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real chance to follow an improvement plan and based on it to improve her

performance.
2005 PAD

56. The second evaluation of the Applicant’s performance was made by the same
supervisor and the Applicant got the same ratings as in her 2004 PAD report:
“Partially Achieved Outputs” for the section Work Plan Outputs; “Developing
Proficiency” for the section Core Competencies; “Developing Proficiency” for the
section Functional Competencies; and “Partially Achieved Output” for the section
Development Outputs. The MRG signed off on the PAD on 22 June 2006.

57.  The Tribunal makes the following observations regarding the Applicant’s
2005 PAD report.

58. The Applicant’s rebuttal against her 2004 PAD report was still pending at the
time her 2005 PAD was completed in April 2006. Consequently, there was no legal
possibility for her supervisor to corroborate the 2004 PAD ratings with the 2005
ratings. As results from the above considerations, it was only in September 2006 that
the Rebuttal Panel confirmed the ratings for the 2004 PAD report.

59. In her comments included in the 2005 PAD report, the Applicant’s supervisor
stated that “it was agreed that [the Applicant] would be given an opportunity to
develop her skills ... She has not be able to develop these critical competencies at the
level required of an Assistant Representative and is mismatched for the post under the
typology. [The Applicant] would be better placed in a post that relates to her interests,

draws on her capabilities and inspires her to improve her performance”.

60.  On 22 June 2006, the MRG did not consider this measure proposed by her
supervisor (placing the Applicant on another post which was not identified) as being
necessary. Rather, the MRG encouraged the Applicant to take a proactive role in
resolving some of the obstacles that inhibited her performance with her supervisor

and reminded her that she was still conditionally confirmed on the post of Assistant
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Representative subject to meeting specific developmental goals, even though there is

no document to officially reflect a change in the Applicant’s contractual status.

61.  The Applicant filed a rebuttal against the 2005 PAD report which, as results
from the MRG comments included in the 2006 PAD, was still pending in DHR on 21
May 2007. There is no evidence on the record if this rebuttal request was resolved

before the Applicant’s separation.

2006 PAD

62. The 2006 PAD report for the period 1 April 2006-31 March 2007 was
finalized on 2 April 2007. The Applicant was provided with the overall ratings of
“Partially Achieved Outputs” for the section Work Plan Outputs; “Developing
Proficiency” for the section Core Competencies; “Developing Proficiency” for the
section Functional Competencies; and “Fully Achieved Output” for the section
Development Outputs. The MRG signed off on the PAD on 21 May 2007.

63. Regarding this PAD the Tribunal makes the following observations.

64.  The 2005 PAD and the performance planning section from 2006 PAD were
both signed off by the Applicant’s supervisor on the same day, 10 April 2006. Seeing
that the 2004 rebuttal report was issued in September 2006, it was clearly not possible
to establish and include a developmental plan for the Applicant until December 2005
and to include it in the individual work plan for 2006 at the time. Nevertheless, her
supervisor should have revised the PAD’s work plan following the issuance of the
Rebuttal Panel’s report during the Applicant’s mid-year progress review