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Thank you Mr. Chairman.

On behalf of the IDC, and Bizchut – The Israel Human Rights Center for People with Disabilites, we would like to make the following intervention.

Sarah, a young woman living in Israel, was continually assaulted by a relative. She finally filed a complaint to the police. Sarah has an intellectual disability. In court, every time she was called to the witness stand, she remained silent, refusing to speak. Only after the third futile time, the court realized that adjustments had to be made to the process to enable Sarah to speak. Formal place and attire were exchanged for informal ones: The court moved to the judges chambers, judges and attorneys disrobed of formal dress,  no one was allowed into the room apart for the attorneys and witness, and Sarah gave testimony not directly in front of the defendant – who watched the proceedings through closed circuit television.

Only then did Sarah speak, and give excellent testimony as to what had transpired.

Then came cross-examination. The defendant’s attorney asked Sarah: ‘How many days are there in a week?’ Sarah’s perception of time is limited due to her disability. She answered: ‘Two’. ‘How many weeks in a month?’, continued the attorney. ‘Two’. ‘How many months in a year?’ ‘Two’. ‘See?’, said the attorney to the judges. ‘The witness doesn’t know what she is talking about.’

In the verdict the judge quoted Sarah’s wrong answers at the beginning of the cross-examination, thereby deducing her unreliability as a witness, and acquitted the defendant.

I will stop here to point at the fact that seemingly Sarah had access to the legal system: There was no law prohibiting her giving testimony or discarding her testimony on account of her disability. She was offered not one, but three chances to give testimony, there was no physical barrier or even a language barrier. But all this wasn’t enough to provide Sarah with access in the substantial sense.

I will continue with the case. On appeal, it was decided to retry the case, this time, with the aid of an expert. The expert would give tools to the judges to discern which parts of Sarah’s testimony had to be assessed differently as a result of her disability and not as unreliability - in this case difficulty in understanding time and temporality.

This is one example of countless cases involving persons with disabilities, which are aborted or mis-tried because of lack of accommodations to the process.

This is one example of how central the issue of accommodations to the process is to administering justice to persons with disabilities, and to the system attaining its goal of seeking the truth.

This is one example of a type of process where accommodations are relevant and needed when a person with a disability is involved. Accommodations to the process are also relevant to a suspect with a disability, in civil proceedings, in administrative and quasi-legal proceedings. 

This is one example of different possible accommodations to the process. We would like to stress that this is what Israel meant in its intervention, when speaking about accommodations to the process. Other examples of such accommodations are:

Utilizing communication assistants and devices;

Allowing a person with a disability to be accompanied in investigation or giving of testimony by another person for support;

Investigation by an expert instead of a regular police officer – in this aspect we endorse Chile’s intervention requiring training to the different agencies of the justice system;

Rapid process where a witness with disability is involved, since the passage of time could be extremely detrimental to the ability to give testimony about the event – this is one of the points that Project South, our colleagues in the IDC, have stressed;

Age appropriate accommodations for children.

Just as the delegation of Chile explained, we would also like to stress, that accessibility in the meaning of ramps, information, translation into sign language – all these aspects are already covered in Article 9 on Accessibility. The added value of this article is ensuring accessibility to the process, and this is attained by way of accommodations to the process, just as the delegations of Israel and Kenya pointed out. The IDC strongly supports these positions, and asks to make explicit mention in the article of this tool.

The IDC, along with the delegatios of Israel, Canada and South Africa, strongly advocates to add legislative measures as a tool by which to achieve accessibility, since accommodations to the process touch on evidentiary rules and necessitate legislation to carry them out. 

Thank you Mr. Chairman.

