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1
Preamble

Facilitator’s proposed text

n bis) Recognizing that children with disabilities should have full enjoyment of all human rights on an equal basis with others and fundamental freedoms, without discrimination on the basis of disability, and recalling obligations to that end undertaken by States Parties to the Convention of the Rights of the Child
The IDC supports the introduction of this text

2 Article 3 
General principles

The IDC wishes to introduce an additional principle to Article 3. 
An alternative location for this proposal could be Article 7, Children with disabilities
IDC proposed text
Add new para (h)
'Respect for the evolving capacities of children with disabilities’ 

Rationale

Para (a) of Article 3 addresses the right of PWD to autonomy and independent decision making  - and in so doing asserts their equal rights with others. It demands respect for legal capacity and the capacity to act. However, children, both non-disabled children and those with disabilities, have a different legal status. They lack autonomy in the exercise of their rights. These rights are granted to their parents who have responsibilities for decision-making in respect of their children. Only gradually, as they acquire capacity, do these rights transfer to them. The principle that children should acquire the right to take responsibility for the exercise of their rights is embodied in Article 5 of the CRC. However for children with disabilities, this process of gradual transfer of decision-making responsibility is widely denied. There is too little recognition or willingness to allow them to exercise their rights for themselves. Children and young people with disabilities argue strongly for greater respect for their capacities and the right to independent decision-making. 

Accordingly, it is necessary to include an additional para in this article which stresses the right of children with disabilities to respect for their evolving capacities. The fact that this right exists in the CRC is not sufficient to ensure that they are consistently applied in the implementation of this Convention. It needs to be reiterated here in order that the principle informs the interpretation of this Convention, in the same way that all the principles in this Article are repeated from other treaties. Without it, the general principles will, de facto, exclude children with disabilities.    
3
Article 7
  Children with disabilities

Facilitator’s proposed text

1. States Parties shall take all necessary measures to ensure the full enjoyment by girls and boys with disabilities of all human rights. To this end States Parties 


a. shall ensure that children with disability have the right to be consulted in all matters relating to them on an equal basis with other children and be provided with disability and age appropriate assistance to realize that right.

b. ensure that the best interest of the child shall be of primary consideration
 while recognizing the responsibilities, rights and duties of parents and family members responsible for the child to provide direction and guidance in the exercise of the child’s rights.

c. recognize that children with disabilities should enjoy a full and decent life, in conditions that ensure dignity, promote self-reliance and autonomy, and facilitate the child’s active participation in the community.

2. State Parties recognize that children with disabilities are disproportionately vulnerable to non registration of their birth and as a result be denied other rights and shall take all necessary measures to ensure that children with disabilities have equal rights regarding registration after birth and acquisition of a name and nationality. 

1 The IDC supports the introduction of the chapeau and para 1a.

However, we would recommend that the wording in para 1a should be changed to read ‘all matters affecting them’ rather than ‘all matters relating to them’ in order for consistency with the Convention on the Rights of the Child.
Rationale

It is important to affirm the right to the realisation of all human rights by children with disabilities – evidence from monitoring the implementation of the CRC indicates that governments do not give consideration to the rights of children with disabilities except in regard to the issues addressed in Article 23 addressing children with disabilities. In addition, the right to express views and have them taken seriously in all matters affecting the child is established in the CRC, and has been identified by the Committee on the Rights of the Child as a central underlying principle which must be applied in the implementation of all other rights in the CRC. Its inclusion here achieves two objectives:

a) It makes clear that children with disabilities must be consulted in the implementation of all the rights in the present Convention. 

b) It requires that, at a wider societal level, children with disabilities must be consulted on an equal basis with other children in all matters that affect them as individuals, and provided with the necessary supports to enable them to do so.   

This is a provision which is difficult to mainstream as the concept of consultation in individual decision-making only applies to children. Adults with disabilities have the right and capacity to act on their own behalf.  
(However, if it is not included here, or if the inclusion of Article 7 is not agreed, it would be necessary to add the words, ‘including children with disabilities’ to para 4 of Article 4, General obligations, addressing the obligation to consult with people with disabilities and their representative organisations).   

2
The IDC does not support the wording of para 1b

Rationale

Para 1b combines the provisions of Articles 3 and 5 of the Convention on the Rights of the Child. It does not add any additional protection for children with disabilities. Indeed, the proposed wording could serve to undermine existing provisions in the CRC.  Article 5 states that parents shall provide appropriate direction and guidance, but this is qualified by assertion that it must be provided  ‘in a manner consistent with the evolving capacities of the child….in the exercise by the child of the rights in the present Convention’ . The issue of key importance here is that the child is the rights holder and the role of parents is to facilitate the exercise of rights by the child. The proposed wording fails to recognise the child as a rights holder entitled to exercise rights in accordance with their evolving capacities.
3
The IDC does not support the inclusion of para 1c

Rationale

Para c replicates Article 23 para 1 of the CRC and does not appear to offer any additional protection. 
4
The IDC supports the inclusion of a provision on birth registration. 
(This provision could possibly be located in Article 12, Equal recognition before the law, or Article 18, Liberty of movement, but does not fit easily in either.) 

Rationale

The CRC recognizes the right to birth registration, but does not call for measures to ensure that children with disabilities benefit from this right. Children with disabilities are disproportionately vulnerable to non-registration of their birth. Parents are usually required to pay for registration. In many countries, where there is strong stigma and blame associated with the birth of a disabled child, parents are often reluctant  to make the necessary payment for a child deemed to be of little worth. And without registration, a child with a disability is likely to face difficulty in accessing health record of their birth, and CWD are often hidden away from public view, it is possible for them to be killed with relative impunity. And because they are not registered they are not included in national or local statistics, this leads to significant under-estimates of their representation with the community, with implications for planning, allocation of resources, and the development of appropriate and adequate services. 

This amendment would place explicit obligations on states parties to take the necessary measures to address this particular form of discrimination. 

5 The IDC supports the inclusion of an additional para in Article 7
(This para could also be considered for inclusion in Article 19, Living independently and being included in the community)

IDC proposed text

Add new para 1b
‘provision of mainstream children’s goods and services  are fully adapted, and equally accessible and available to children with disabilities’.

This amendment seeks to introduce an obligation to ensure that all mainstream services for children are adapted and equally accessible to children with disabilities in order to ensure their optimum social inclusion within their communities.   In other words, instead of the emphasis, as in Article 23 of the Convention on the Rights of the Child, on the need for special provision for children with disabilities, it places the emphasis on the development of inclusive services. This would apply, for example, to play and recreational facilities, museums, parks, youth clubs, day care and nurseries, and dental and opticians’ services.

Summary of IDC proposed text for Article 7

1
States Parties shall take all necessary measures to ensure the full enjoyment by girls and boys with disabilities of all human rights. To this end, States Parties  shall ensure:

a. that children with disabilities have the right to be consulted in all matters affecting them on an equal basis with other children and be provided with disability and age appropriate assistance to realize that right;
b. that provision of children’s goods and  services are fully adapted, and equally accessible and available to children with disabilities’.
2.  State Parties recognize that children with disabilities are disproportionately vulnerable to non registration of their birth and as a result are denied other rights and shall take all necessary measures to ensure that children with disabilities have equal rights regarding registration after birth and acquisition of a name and nationality. 
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AA6 Freedom from exploitation, violenbceand abuseite accommodations for children with disabilities in ordewr ot 
















rticle 13 Access to justice

Facilitator’s proposed text

2
States Parties shall ensure that children with disabilities have equal access to justice through, inter alia:
a) disability (age) appropriate accommodations for children
b) appropriate respect for their capacity to given testimony. 

The IDC supports the facilitator’s proposal 

However, we would suggest an alternative wording by seeking to incorporate the provision on age appropriate accommodations within the existing para in the Chair’s text, rather than adding an additional para.
IDC proposed alternative wording
States Parties shall take appropriate legislative and other measures to ensure effective access to justice for persons with disabilities on an equal basis with others, by facilitating their effective role as direct and indirect participants, including as witnesses, through reasonable accommodations to the process including age appropriate accommodations, in all legal and administrative proceedings, including at the investigative and other preliminary stages, as well as through training of justice and law enforcement agencies. 

Rationale

Children with disabilities are disproportionately vulnerable to both sexual and physical abuse. However, they experience particular difficulties in achieving justice through the courts. Too often, when victims of crime, including sexual abuse, they are deemed to be incompetent witnesses and denied the opportunity to be heard in court. This means abusers can continue to harm children with impunity. This amendment seeks to introduce obligations on States Parties to provide the necessary accommodations for children with disabilities to enable them better to seek justice when their rights are violated.

5
Article 16   Freedom from exploitation, violence and abuse

Facilitator’s proposed text

New para 6

‘States Parties shall ensure that child protection services take account of the needs of girls and boys with disabilities, and are accessible and available to all children with disabilities’
The IDC supports the inclusion of a new para 6. 
Rationale

Despite the disproportionate vulnerability of children with disabilities to both sexual and physical violence, very few governments currently address the need to develop child protection services which are accessible or appropriate for children with disabilities. For example, hotlines, and keep safe programmes are largely irrelevant to many children with disabilities. The media, through which information about their rights and where to go for help are disseminated, are largely inaccessible to many children with disabilities. In developing countries, they are usually not in school, so have no access to possible information or help through teachers. With no information about their rights, they lack knowledge of what they are entitled to challenge, or where to go for help. 

The current draft of Article 16 recognises the importance of addressing the violence experienced by persons with disabilities, but, at present, makes no reference to children. Child protection services are, in most countries, developed in different departments from comparable services for adults. Adult services addressing violence will be addressed in the main criminal justice system and deal inadequately with children with disabilities. Violence  against children is usually dealt with in children’s departments through specialised child protection legislation and rarely takes any account of the situation and needs of children with disabilities. Unless specific reference is made here to the necessity for these services to include children with disabilities, there is a real danger that they will fall through the gap between these two services and continue to be unprotected.
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Article 19
Living independently and being included in the community

The IDC wishes to introduce an additional provision to Article 19.
(It could alternatively be addressed in Article 7, Children with disabilities)
IDC Proposed text
In para (a) add

“In no case shall a child with a disability be institutionalised on the basis of his or her disability’.

Rationale

This amendment seeks to strengthen obligations to prevent children being placed in institutions simply on the basis of their disability. In many countries, there is an explicit presumption or policy encouraging parents whose child is born with a disability to place the child in an institution. This practice results in the denial of many of their rights - for example, not to be separated from their family, to freedom of association, to the right to express their views and have them taken seriously, and to the right to optimum development. In some instances it also leads to the denial of the right to life, to healthcare, to education and to play.

Neither Article 19, nor Article 17, with its provision on protection from forced institutionalisation, nor Article 23, on forced separation of children from families, sufficiently protect children from such policies. Article 19 states that persons with disabilities shall not be obliged to live in a particular living arrangement. This provision implies choice. Children with disabilities do not have choice – these matters are decided on their behalf – by parents, professionals, administrators or the courts. The concept of obligation or imposition would not apply.  Similarly, the concept of ‘forced institutionalisation’ implies that consent is being over-ridden. In the case of children, the consent is being provided by the parents.  And in these cases, children are not being separated from parents against the will of the parents: the parents are giving consent.  

7
Article 23 
Respect for the home and family
Facilitator’s proposed text

States Parties shall recognise the right of children with disabilities to family life and shall undertake:

a. to provide early and comprehensive information, services and support to children with disabilities and their families, to promote children’s optimum development and to ensure that they are able to be cared for within their family, be an active participant in family life, and to enable their full social inclusion, and equality of opportunity;

b. where the immediate family is unable to care for a child with disabilities, to make every effort to provide alternative care within the wider family, and failing that, within the community;

c. to provide education and support to families and other caregivers to promote positive attitudes towards disability, prevent concealment, abandonment and neglect of children with disabilities and facilitate inclusion.

The IDC supports the inclusion of 2bis. However, the text could be shortened as follows:

IDC alternative proposed text

States Parties recognise the right of children with disabilities to family life. With a view to achieving this right, and to prevent concealment, abandonment and neglect of children with disabilities, States Parties shall undertake to provide early and comprehensive information, services and support to children with disabilities and their families. 

 Rationale

Many children with disabilities are still denied the right to family life, either because they are placed in institutions or because they live at home and are excluded from most aspects of family activity. Children with disabilities themselves argue that lack of information, education, training and support for families is the greatest barrier to the realisation of their rights.  They highlight that parents lack understanding about the nature and causes of disability, lack education and training in how to communicate with them or help them develop, and lack awareness of their right to education and health care. Without this information and support being available to families, children with disabilities are too often rejected, excluded, denied the opportunity to go to school or to play and active role as members of their family. This amendment seeks to strengthen the capacities of families to care for their children, and protect and promote their rights.  

8 Article 25, Health

The IDC proposes an additional para  
IDC proposed text

‘States Parties shall protect children from sterilisation on the basis of disability’
Rationale
In many countries in the world, parents arrange for girls with disabilities to be sterilised in order to avoid the risk of pregnancy and even to avoid the inconvenience of dealing with menstruation. Sterilisation of girls with disabilities represents a fundamental violation of their physical integrity. It exposes them to major medical intervention for no clinical benefit. It denies them the right to found a family. It is an intervention, in most instances, serving the interests of the parents rather than the child.  

The principle of protection from forced interventions is insufficient to protect children with disabilities. The concept of ‘forced’ does not arise because, in most jurisdictions, the parents have the right to give consent while a child is a minor. ‘Force’ only arises if consent is over-ridden. And in these cases, the parent is giving consent. This amendment is essential if the practice of imposing sterilisations on children with disabilities is to be ended. 
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