Comment of the Japan Disability Forum (JDF) on the Chairman’s Text
at the Seventh Session of the Ad Hoc Committee from 16 January to 3 February 2006
Through Preamble to Part Three

Preamble

Revisions and Reasons

In Paragraph (h), “persons with disabilities continue to face barriers in their participation as equal members of society and violations to their human rights” should be revised to read “persons with disabilities continue to face environmental barriers that bar them from participation as equal members of society and violations to their human rights”.
[Reason]  The fact that environments create barriers should be emphasized.

Part I

Article 1 PURPOSE

Comment:

1.  Article 1, which lays down the purpose of the Convention, revised Article 1 of the Working Group text and now provides: “The purpose of this Convention is to promote, protect, and fulfill the full and equal enjoyment of all human rights and fundamental freedoms of persons with disabilities.”
In the Covering Letter from the Chairman, questions have been raised regarding whether this article is necessary at all. That is, since the title of the Convention (“protection and promotion of the rights and dignity of persons with disabilities”) substantively implies the purpose of the Convention, and since other major human rights conventions do not have provisions on the purpose of the convention, the reason for the inclusion of this Article is called into question.

Regarding this point, we are of the opinion that the inclusion of Article 1 (purpose) in the Convention is not absolutely unacceptable. Although not a human rights convention, conventions such as the United Nations Charter do have provisions on the purpose of the convention, and although there is a difference between international law and domestic law, it is common to state the purpose of the law in domestic legislation. However, Article 1 of the Working Group text is a better formulation than Article 1 of the Chairman’s text. The purpose of the Convention needs to be discussed further in the direction of strengthening the text of the former draft.

2. The connection with the title of the Convention must also be kept in mind when discussing the issues raised above. In the negotiations thus far, there have been proposals to simplify the current title of the Convention, on the grounds that the current title “Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities” is too long. The title (naming) of the Convention should be discussed further in correlation with Article 1 (purpose) of the Working Group text.

Article 2 DEFINITONS

Revisions and Reasons:

1.  We positively support the explicit statement that not only direct discrimination but also “indirect discrimination” is included in “all forms of discrimination”, after the definition of discrimination in Article 2.

[Reason] Because, in Japan, there is little awareness that indirect discrimination is a form of discrimination, it is necessary to call attention to this fact. Article 2 of the EU directive has given substance to the concept of indirect discrimination, and the Convention on the Elimination of all Forms of Discrimination against Women has also included the concept of indirect discrimination. Therefore, it is necessary to explicitly provide for this concept in relation to persons with disabilities as well. 
2. “Where reasonable accommodation is denied” should be included in the definition of discrimination.

3.  In Article 2, the words “not imposing a disproportionate burden” should be cut from the phrase “Reasonable accommodation” means necessary and appropriate modification and adjustments not imposing a disproportionate burden”.  The exception “not imposing a disproportionate burden” should be prescribed as an exception to the implementation of Article 5.

Comments:

1.  In the definition of “Communication”, “display of texts” should be explicitly included. 

2.  In the Covering Letter from the Chairman, questions have been raised regarding whether it is appropriate to include definitions of “Disability” and “Persons with disabilities” in the Convention. In light of the negotiation so far, the Chairman has expressed opinions that could be taken to mean that definitions for the two concepts are not necessary. The basis for this is that defining these concepts is difficult, and there is a risk of unintentionally excluding someone. However, the definition of “Disability” and “Persons with disabilities” has not been adequately discussed in the Ad Hoc Committee. It is premature to conclude at this stage that definitions for the two concepts are not necessary. In the case where definitions are to be included, they should be broad enough so that certain disabilities and persons with disabilities are not excluded.

3.  The definition for “Discrimination based on the basis of disability” does not include denial of “Reasonable accommodation”.  JDF believes that denial of reasonable accommodation should be taken as a form of discrimination.   In the covering letter from the Chairman, the uncertainty of the concept of reasonable accommodation and the fact that many States are unlikely to be able to provide reasonable accommodation immediately are pointed out as reasons for the exclusion (the principle of progressive realization does not apply to non-discrimination).

However, it must be fully noted that reasonable accommodation as a legal concept has been gradually evolving in many States and the EU in the context of non-discrimination. Moreover, General Comment No. 5 of the Committee on Economic, Social and Cultural Rights (CESCR)　includes denial of reasonable accommodation within the definition of disability. Therefore, there are doubts as to the excluding of the denial of reasonable accommodation in the definition of discrimination, and for this reason, we find it difficult to accept this exclusion of reasonable accommodation from the definition of disability discrimination. 
Article 3 GENERAL PRINCIPLES

Comments:

1.  The General Principles (Article 3) set out in the Chairman’s Text includes seven principles. These principles are for the most part appropriate, and are acceptable.

2.  The terms “empowerment” and “self-determination” should be explicitly included in Article 3.

Article 4 GENERAL OBLIGATIONS

Comments:

1.  We can basically accept the current draft article 4.  The principle of progressive realization of economic, social and cultural rights has been accepted in the negotiations thus far. Also, the understanding that the elements such as civil and political rights, economic, social and cultural rights and non-discrimination are implied in many of the articles of the Convention has been accepted. In light of this, the Chairman’s text does not include the principle of progressive realization in the individual articles, and instead includes it in Article 4 (General Obligations), which applies to the whole Convention. The principle that progressive development does not apply to non-discrimination was also accepted, so this principle is included in Article 4 as well. Moreover, Article 4 has come to include the principle of non-derogation from existing rights, such as those included in Article 41 of the Convention on the Rights of the Child and Article 23 of the Convention on the Elimination of All Forms of Discrimination against Women. 
2.  However, there is one matter that is indispensable, and needs to be added to Article 4. What is missing is reference to local governments. This is because it is of particular importance to explicitly provide for the duty of local governments, as well as States (national governments). In addition, Article 4 should also include a clause on remedies. This is because there is an understanding and a reality that even in the sphere formerly categorized as social rights, there exist certain rights that are to be subject to judicial remedy. In this connection, it should be noted that the Preamble to the Chairman’s text recognizes the indivisibility and interdependence of human rights. Moreover, it must be noted that there has been a consensus in the Ad Hoc Committee that immediate realization applies to non-discrimination, even when concerning social rights.

Article 5 EQUALITY AND NON-DISCRIMINATION (including Article 2)

Comments:

1.  Since the definition of discrimination and reasonable accommodation is dealt with in Article 2 unlike the Working Group text, the Article has been downsized. Also, general exceptions to discrimination were deleted. We approve of these points.

2.  Regarding discrimination and reasonable accommodation, reasonable accommodation is where, if the physical and human support that is necessary to remove barriers to full participation by persons with disabilities is not provided, it would in reality be equivalent to unequal treatment originating from distinction, exclusion, or restriction. It is an issue within the category of discrimination, and what is at issue is whether or not its absence amounts to discrimination in respect of a particular individual.

  On the other hand, affirmative action or other positive measures differ from reasonable accommodation on two points. First, affirmative action or other positive measures do not take into account individual’s case-specific situation with the opposite party, but seeks an institutional guarantee. Second, absence of affirmative action or other positive measures do not amount to discrimination, where absence of reasonable accommodation does. Moreover, since the opposite party shall be discharged of obligations where reasonable accommodation imposes a disproportionate burden, there is no need to consider reasonable accommodation as social rights and interpret it as allowing progressive realization.

3.  Regarding the concept of disproportionate burden, Article 2 provides the definition of reasonable accommodation and an exception on its implementation. However, since implementation measures are dealt with in Article 5, the part that provides the exception should be moved to Article 5.

4.  Regarding special measures, they should remain limited in time as it was in the Working Group text. In the Chairman’s text, “measures” will include many different sorts of necessary measures, not only quota systems. Therefore, its temporary character should be retained as a general rule.

Article 6 WOMEN WITH DISABILTIIES

Comments:

  In order to correct disparities deriving from gender, we support an independent article concerning women with disabilities, in addition to the other parts of the Convention such as the Preamble and General Principles. Regarding its content, "ensure to protect women with disabilities from freedom from abuse, violence, or sexual exploitation inside and outside of households” as proposed by the Korean proposal, facilitators’ proposal (8 August 2005) and The International Disability Caucus (IDC) proposal (seventh Ad Hoc Committee) should be included.

Related domestic measures:

  When amending The Basic Law for Persons with Disabilities in the future, social participation of women with disabilities and facilitation of their participation in decision making processes should be mentioned. For example, the phrase "including women with disabilities" should be added to Article 17 Paragraph 3 of The Basic Law for Persons with Disabilities so it would provide as follows: "The members of the Central Council shall be appointed from among persons with disabilities, persons who are engaged in welfare of persons with disabilities and experts who have knowledge or the needs of persons with disabilities by Prime Minister. In this case, composition of the members shall be taken into account so that opinions of persons with various types of disabilities, <including women with disabilities> can be reflected in the consultations." As of the present, only 2 of the 30 members of the Central Council are women with disabilities.

Article 7 CHILDREN WITH DISABILITIES

Comments:

  The Preamble to the Convention and Article 3 (Definitions) should mention children with disabilities. In addition, Article 7 should be an independent clause on children with disabilities and should provide, “States parties to the Convention shall protect children with disabilities from abuse such as sexual abuse, exploitation and desertion. States parties to the Convention shall ensure to protect the rights of children with disabilities living as refugees, and children with disabilities in a vulnerable position such as orphans with disabilities”

Related domestic measures:

  Protection of children with disabilities needs to be addressed in the Law Concerning the Prevention of Child Abuse. Also, a special provision is necessary in the Law Concerning the Abuse of Persons with Disabilities, which is currently under consideration.
Article 8 RAISING AWARENESS REGARDING DISABILITY

Revision:

  The heading of Article 8 should be simply “Raising Awareness”.

Comment:

  Article 8 (Raising Awareness) of the Chairman’s text is for the most part acceptable. However, the term “sexuality” in Paragraph 2 (a) (ii) should be left in the Article.

Article 9 ACCESSIBILITY

Revisions and Reasons:

1.  The phrase “to ensure accessibility for persons with disabilities by identifying and eliminating obstacles…” in the preamble to Article 1 should be revised to read “to ensure accessibility for persons with disabilities by identifying and eliminating obstacles, and by preventing new barriers… ”

2. Regarding Paragraph 2 (a), in order to reflect the needs of late-deafened and hard of hearing people, “provide in public buildings and facilities signage in Braille and easy to read and understand forms;” should be revised as follows: “provide in public buildings and facilities signage in Braille, display of texts and easy to read and understand forms;”

3. Regarding Paragraph 2 (b), in order to reflect the needs of late-deafened and hard of hearing people, “live assistance and intermediaries, including guidelines, readers and sign language interpreters, to facilitate accessibility to public buildings and facilities” should be revised as follows: “live assistance and intermediaries, including guidelines, readers, sign language interpreters and speech-to-text interpreters to facilitate accessibility to public buildings and facilities.”

4. Regarding the private sector, instead of the current vague endeavor clauses that use the terms ”facilitate” and “promote”, a more binding clause using the words “ensure” should be adopted. The following clauses should be relevant:

  (b) “facilitate accessibility” should be revised “ensure accessibility”.

  (f)  “promote access” should be revised “ensure access”

  (g) “promote the design...” should be revised “ensure the design…”

  (h)  “promote other appropriate forms of assistance and support…” should revised “ensure other appropriate forms of assistance and support…”

 5.   Article 20 (personal mobility) should be added to Article 9 as Paragraph 3.

[Reason] It is important to make the concept of “accessibility” a broader concept that includes providing reasonable accommodation to private bodies, by combining provisions on effective measures addressed to individual and specific needs of persons with disabilities  (the newly proposed Paragraph 3) with the provisions on the development of infrastructure (Paragraphs 1 and 2).

[Proposal for a new Paragraph 3]

3 States Parties shall take effective measures to ensure liberty of movement with the greatest possible independence for persons with disabilities, including:

(a) Ensuring the freedom of movement of persons with disabilities in the manner and at the time of their choice, and at affordable cost; (replace “facilitating” with “ensuring”)

(b) Ensuring access by persons with disabilities to high-quality mobility aids, devices, assistive technologies and forms of live assistance and intermediaries, including by making them available at affordable cost, through public assistance to private bodies that provides them to persons with disabilities; (1. replace “facilitating” with “ensuring”; 2. add “through public assistance to private bodies that provides them to persons with disabilities”)

(c) Providing training in mobility skills to persons with disabilities and to specialist staff working with persons with disabilities;

(d) Encouraging private entities that produce mobility aids, devices and assistive technologies to take into account all aspects of mobility for persons with disabilities.

Comments:
  Since Article 9 is a comprehensive provision on accessibility, it should include provisions that prescribe rights. Because it would be a provision concerning social rights, it should not be problematic.

Related Domestic Legislation:

  Barrier-free Transportation Law and the Law on Buildings Accessible and Usable by the Elderly and Physically Disabled, or the “Universal Design Law” (currently under consideration?) which integrates the two laws. Also for reference, the “Comprehensive Access Law” proposed by the Japan conference on welfare conscious town building.
Part II

Article 10 RIGHT TO LIFE

Comment:  We support the current draft Article.

Article 11 SITUATIONS OF RISK

Revisions and Reasons:  Add “and disadvantaged” after “vulnerable”

[Reason]  We support the general terms of the current draft since it is not necessary to mention specific situations of risk. However, the need to improve the environment for ensuring safety needs to be emphasized.

Related Domestic Measures:

The Cabinet Office has drawn up “guidelines for assisting evacuation of persons in need of support in the event of disasters”(March, 2005), and is currently studying further concrete measures that can be taken in support, by organizing “Commission of inquiry into measures necessary for the evacuation of persons in need of support in the event of disasters.” In the event of disasters, providing information to persons with disabilities and taking measures to ensure their safety are important.

Article 12 EQUAL RECOGNITION AS A PERSON BEFORE THE LAW

1. Paragraph 1 of Article 12 should be revised as follows:
[Proposal for a new Paragraph 1 of Article 12]
1. Persons with disabilities have the right to recognition everywhere as persons before the law. Further, persons with disabilities are entitled to use support required to exercise legal capacity and have access to supported decision-making. In order to ensure the realization of these rights and entitlements, State Parties shall adopt legislative, administrative, judicial and other measures aimed at ensuring,inter alia, that the support to exercise legal capacity of persons with disabilities meets the person’s requirements, does not undermine the rights and freedoms of the person, respects the will and preferences of the persons, and does not cause conflict of interests and undue interference.
[Reason]  Article 2 (a) of the Chairman’s draft presupposes a system of guardianship, but since such a system deprives legal capacities from persons with disabilities, it should be modified based on the concept of supported decision-making. Moreover, it is desirable to delete Paragraph (b), since the system of personal representative should be disaffirmed, although in Japan such a system does not exist. Therefore, the Article needs to be modified. In the newly proposed draft, Paragraph 3 of the Chairman’s draft will become Paragraph 2.

Article 13 ACCESS TO JUSTICE

Revisions and Reasons:

1.  The exemplification part in the proposal by Japan (“take appropriate and effective measures to eliminate physical and communication barriers and to reduce understanding difficulty of persons with disabilities”) should be inserted in the Chairman’s draft.

[Reason] Although the Chairman’s draft is much broader in range than the Japanese proposal, the provision is very abstract. In the Chairman’s draft, it is hard to make out what the barriers are and what the State needs to do. Some examples should be included.

2.  The term “facilitating” should be modified to “ensuring”.

[Reason] The fact that, in the Chairman’s Draft, Obligations of States Parties are considerably weak is very problematic. Since access to justice concerns determination of rights or status that affects one’s fate, and is a matter falling within scope of the due process clause of the ICCPR, immediate realization is required to the greatest possible extent.

Article 14 LIBERTY AND SECURITY OF THE PERSON

1. Paragraph 1 (b) should be modified as follows:

  Are not deprived of their liberty unlawfully or arbitrarily, and in no case shall the existence of a disability be made a requirement or a factor of deprivation of liberty.

[Reason] Legitimizing deprivation of liberty on the basis of an existence of a psychiatric disability, or in fear of a person with psychiatric disabilities harming oneself or others tramples on the basic human rights of people with psychiatric disabilities, and cannot be accepted in any case.

2. Proposal for a new Paragraph 2 of Article 14

States Parties ensure that if persons with disabilities are deprived of their liberty by any process they are assured accessibility and reasonable accommodation and entitled to the following minimum guarantees in accordance with national laws of general application on an equal basis with others;
(a) To be treated with humanity and respect for the inherent dignity and worth of the human person; 
(b) To be treated with respect for autonomy and self-determination, and be assured reasonable accommodation of the individual’s requirements immediately;

(c) To have access promptly to all facilities, information, services and programmes available to the general population deprived of their liberty;

(d) To be provided promptly with adequate accessible information as to their legal rights and the reasons for the deprivation of their liberty;

(e) To be provided with prompt access to legal and other appropriate assistance to challenge the lawfulness of the deprivation of their liberty and to receive a fair hearing, including the right to be heard before a court (in which case, they shall be provided with a prompt decision on any such action); 

(f) To have an enforceable right to compensation in the case of unlawful deprivation of liberty.

[Reason]  The proposed draft is based on the proposal by the International Disability Caucus (IDC). The reasons for the changes are as follows. It is necessary to avoid expressions that would leave room for the interpretation that any deprivation of liberty is permissible if permitted by law. Also, deprivation of liberty through civil procedures included in the chairman’s draft does not exist in Japan. Moreover, when deprived of liberty, the need for reasonable accommodation and minimum level of guarantee generally ensured are to be stressed. Further, the phrase “other competent, independent and impartial authority” in C (i) of paragraph 2 of the chairman’s draft is deleted. Rights concerning confinement should not be brought down below the level prescribed by the ICCPR.

Article 15 FREEDOM FORM TORTURE OR CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT and Article 17.

(Revisions and Reasons):

Parts of Article 17 should be integrated into Article 15.

[Reason]  In the first place, both Article 15 and Article 17 are aimed at protecting the integrity of persons with disabilities. However, Article 17 was newly created with the purpose of separating forced interventions from Article 15. Consequently, Article 15 and Article 17 have overlapping aspects. Therefore, it would be better off to delete Article 17 of the Chairman’s draft altogether and create a new Article 15 integrating the relevant parts of Article 17. Regarding Paragraphs 3 and 4, if Paragraph 3 is based on equality with others, it is not necessary to expressly provide for this provision. For the same reason, Paragraph 4 is also unnecessary, and should be deleted.

[Proposal for a new Article 15]
1. Every person with disabilities has the right to have his or her physical, mental and moral integrity respected. In order to respect and ensure this right, State Parties shall take all effective legislative, administrative, judicial or other measures.

2.  No person with disabilities shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. To this end State Parties shall:

(a) Prohibit, and protect persons with disabilities from, medical or scientific experimentation and forced interventions or forced institutionalization aimed at correcting, improving or alleviating any actual or perceived impairment without the free and informed consent of the person concerned,;

(b) Take all effective legislative, administrative, judicial or other measures to prevent persons with disabilities from being subjected to torture or cruel, inhuman or degrading treatment or punishment.
Article 16 FREEDOM FROM EXPLOITATION, VIOLENCE AND ABUSE

Revisions:  

1. As for the purpose of Paragraph 3, insert “to remedy” in addition to “to prevent.”

2. In Paragraph 3, add “ in coordination with civil society” in front of “by independent authorities” as proposed in the facilitator’s text. 

3. In Paragraph 5, add words “measures” and “follow-up arrangements” in addition to “identified, investigated and, where appropriate, prosecuted.”

Comments:

1. In terms of the purpose of the remedy, because there is no general remedy clause at this stage, it is at least necessary to provide a provision for remedy from abuse.

2. As to the cooperation with civil society: It is widely known that monitoring organizations are not able to play its role effectively without the cooperation of civil society.  Such a system is promoted under Law Concerning the Prevention of Child Abuse in Japan. 
3. As to the authority in remedy: If the independent organization does not have authority to undertake necessary measures and follow-up arrangements, it may not be able to play the expected role to remedy. Although Paragraph 4 provides recovery, the first step of recovery is the remedy from the incident.  It is necessary to add terms so that the organization can undertake authoritative measures. 
Article 17 PROTECTING THE INTEGRITY OF THE PERSON

Revisions:

This Article should be integrated to Article 15.  (See Article 15).

Article 18 LIBERTY OF MOVEMENT

Comments:  
The draft article is acceptable.  This Article is consistent with Article 12 of International Covenant on Civil and Political Rights (“freedom of movement and domicile”), Article 9 of Convention on the Elimination of All Forms of Discrimination against Women and Article 7 of Convention on the Rights of the Child (“the right to acquire a nationality”).  
Article 19 LIVING INDEPENDENTLY AND BEING INCLUDED IN THE COMMUNITY

Revisions:

Add a new paragraph (d), which provides as follows:

“[ensuring] to prepare designed infrastructure so that effective services can be provided, depending upon the needs of people with disabilities, and to increase and allocate the necessary social resources, so that people with disabilities can live in local communities.”

Comments: 

We support this provision in general.  However, with regard to domestic legislation, it is required to set up a numerical target under research for needs and to secure financial resources effectively, when municipalities (prefectures, cities, towns and villages) set up and enforce “the welfare plan for people with disabilities,” under Law for Supporting Independence of People with Disabilities. 

Article 20 PERSONAL MOBILITY

Comments: 
This provision should be inserted to Article 9 (“Accessibility”).
Article 21 FREEDOM OF EXPRESSION AND OPINION, AND ACCESS TO INFORMATION

Revisions:

1. As to the main paragraph and Paragraph (b), in addition to sigh languages and Braille, “display of texts” should be added.  It is because that display of texts is indispensable for hard of hearing people. 

2. As to Paragraph (c) and (d), considering the importance of private entities which provide information, revise “urging” to “requiring.”

3. As to Paragraph (e), because sign language interpreters is necessary not only for Deaf people but also for everyone, we propose a provision as follows:

“legally recognizing national sign languages, supporting their development and dissemination, and guaranteeing that a system is set up whereby sign language interpreters are trained and freely available”.

Comments: 

In general, we support the current formulation of the draft article.  As for paragraph (a), we support “information intended for the general public” that is provided in the current draft. 

Related Domestic Measures:

1. Strengthening “Law for Promoting Businesses that Facilitate the Use of Communications and Broadcast Services by the Physically Persons with disabilities.” 

2. Establishment of national legislation for sign language.

Article 22 RESPECT FOR PRIVACY

Comments: 
This draft article is acceptable.
Article 23 RESPECT FOR THE HOME AND THE FAMILY

Comments: 

We support the current draft article in principle. 

1. In Paragraph 1(a), the term “experience their sexuality” shall be inserted considering the prejudice against sexual relationship of people with disabilities and negative legacy of eugenics. 

2. In Paragraph 1(b), the term “that spouses should be equal partners” shall be inserted considering inequality between genders. 

3. In Paragraph 1(c), because of the same reason above, we support the term “and to have access to information, reproductive and family planning education, the means necessary to enable them to exercise these rights and the equal opportunity to retain their fertility to the extent that these are permitted by national laws of general application.” 

Article 24 EDUCATION

Comments: 
We support the current draft in principle and propose the following revisions.
Revisions and Reasons:

1. In Paragraph 2 (b), delete the term “to the extent possible”.
2. In Paragraph 3 (a), considering the importance of making use of assistive technology skills of people with auditory disabilities, add the term “assistive technology” as follows: “facilitate the learning of Braille, alternative script, orientation, assistive technology and mobility skills.”

3. In Paragraph 3 (c), replace “deaf/blind” with “deafblind.”

4. In Paragraph 4, add “other communication skills” and revise as follows: 

“teachers who are fluent in sign language, Braille or other communication skills.”  Revise “teachers with disabilities” to more concrete terms, “teachers with the same disabilities with the students.” 

Related Domestic Measures:

Amendment of Article 14 Paragraph (3) of the Basic Law for Persons with Disabilities. 
Article 25 HEALTH

Revision:

In Paragraph (b), delete “including amongst children and the elderly”.

Comments: 
In Paragraph (a), we support the term “including sexual and reproductive health services.”

Article 26  HABILITATION AND REHABILITATION

Revision:

1. In Paragraph 1, replace “fullest physical, mental, social and vocational ability” with “optimum physical, mental, social and vocational ability based on their choice.” 

2. In Paragraph 2, delete “education and social services” with regard to the importance of rehabilitation especially in health.  Only “health and employment” shall be specifically referred. 

3. Add a new Paragraph 1 (c), as follows: 

“the purpose and the program for habilitation and rehabilitation services shall be decided, under the principle of informed consent, the choice and consent by people with disabilities or their support persons of their choice” 

Comments: 
As to Paragraph 1, measures shall be provided not to attain  “fullest ability” but “optimum level of ability” under self-control and self-determination.  Note that the term “optimum” as well as “optimal” are respectively used in “the World Programme of Action concerning Disabled Persons” and the definition of rehabilitation in “The Standard Rules on Equalization of Opportunities for Persons with Disabilities.” 

Article 27 WORK AND EMPLOYMENT

Comments: 

1. As to Paragraph (a), “protect through legislation persons with disabilities…with regard to conditions of the redressing of grievances,” in relation with the domestic legislation, there is Committee for Labour Dispute Settlement, which is established in the labour office of each prefecture by Health, Labour and Welfare Ministry, under “Law for Promotion of Individual Labour Dispute Settlement.”  This provision needs to be re-examined in relation with Article 31 of this Draft [Statistics and Data Collection]. For example, in case of grasping actual situations of harassments in the workplaces there is such a fundamental problem as the data from each prefecture do not show their attribute such as gender, disabilities or nationality. It is not possible to make a meaningful analysis from a mere number of the cases without such information.  In addition, the Government should collect and release the statistics as to the employment situation of persons with disabilities in the working age  (The Reason: In the press release published by “the Working Group on Disability of the Social Security Council ” of Health, Labour and Welfare Ministry, the number of full-time employees was 390,000 among 1,260,000 working people with disabilities.  However, in the report of “Research on Employment Situation of People with Disabilities (2003)” published by the same Ministry, the number of employees was approximately 490,000.  Such a big difference may damage the reliability of the statistics.)

2. As to Paragraph (f), the employment quota system is not clearly indicated in the current Draft.  It is because they cannot reach to a consensus in the meeting of 6th Ad Hoc Committee. However, repeated discussions were made on this issue in the meetings with the government.  It is necessary to place the employment quota system in “affirmative action” provided in Paragraph (f) because it may work either positively or negatively, depending upon its operation, in relation with the prohibition of discrimination.  It is important to make the system temporary or permanent, taking into consideration the actual situations, in order to ensure the equality between people with and without disabilities.

3. As to Paragraph (g), “reasonable accommodation” shall be regarded as part of providing appropriate labour (workplace) environment, and shall be legislated under “Labour Standards Law” or “Law for Employment Promotion, etc.of People with Disabilities.” For example, Article 3 [business practices which shall be the guideline for employer’s employment management] in current “Basic Principles for Employment Policy of Persons with Disabilities” shall be provided in more obligatory form.  In addition, a law should be established under which, when an employee becomes to be disabled after he is employed, the employer has to provide “reasonable accommodation” before the employee is laid off, and otherwise, the layoff should be unjust. 

4. In the Chairman’s Text, no option is given for people with disabilities who have difficulties in finding employment in the open labour market.  In reality, not a small number of persons with disabilities are in need for such an option of alternative employment opportunities.  Under the Law for Support of Independence of People with Disabilities, it is purported that the existing workshops or work centers for persons with severe disabilities shall be re-organized as “transitional vocational center to assist them in moving to open labour market” and “center for support of continuous employment (competitive employment and non-competitive employment).”  Labour related laws should be applied to persons with disabilities in those centers so that they can also be covered by the laws as in the case of workers in the labour market.

Article 28 ADEQUATE STANDARD OF LIVING AND SOCIAL PROTECTION

Comments: 

1. The current draft article is reasonable and acceptable in general. 

2. There might not be much problem in altering the term “social security” which was used in the Working Group text to “social protection.”

3. The term “access to clean water” shall be maintained. 

Article 29 PARTICIPATION IN POLITICAL AND PUBLIC LIFE

Revision: 

The phrase “national and local” should be inserted in subparagraph (a) (ii) after the word “government”.

Comments: 

Generally, the term "government" includes both national government and local government, and governmental policies include governmental, national and local policies. In other words, public authorities and institutions include all public authorities and public institutions, national and local. The subparagraph (a)(ii) would therefore read:

“(ii) Protecting the right of persons with disabilities to vote by secret ballot in elections and public referendums, without intimidation, and to stand for elections and to hold office and perform all public functions at all levels of government, national and local;”

As to draft article 18 of the Working Group text “PARTICIPATION IN POLITICAL AND PUBLIC LIFE”, JDF has already pointed out:

“Political rights include, but are not limited to the rights to participate in elections - to vote and to stand for election-on the basis of universal and equal suffrage, to take part in the Government as well as in the conduct of public affairs and to hold office and perform all public functions at all levels of government, national and local.  Bearing these rights in mind, 

(1) In realizing the right of persons with disabilities to hold office and perform all public functions, it should be ensured that reasonable accommodation is provided to them in addition and in relation to positive action including quotas;

(2) It should be ensured that the necessary and effective support services for disability-related information and communication needs are provided in cases persons with disabilities get involved in advisory councils or committees or working groups of governmental and public authorities and institutions, national and local, to develop and review policies and plans concerning disability-related issues.”  (Comments on the Working Group text for Sixth Session of the Ad Hoc Committee, submitted by JDF (19 July 2005))

Article 30  PARTICIPATION IN CULTURAL LIFE, RECREATION, LEISURE AND SPORT

Revision: 

Delete the phrase “while respecting the provisions of international law.” It is taken for granted to respect international law and there is no necessity to emphasize it in this context. 

Comments: 

1. In Paragraph 3, the phrase “laws protecting intellectual property rights do not constitute an unreasonable or discriminatory barrier” is important and shall be supported. 

2. In Paragraph 4, the referral to cultural and linguistic identity of people with disabilities is also important.  Especially, it is important to Deaf people whose identity is sign language. 

PART III

Article 31 STATISTICS AND DATA COLLECTION

Comments: 

1. We generally support this draft article.

2. It is important that this article is provided in Article 4 Paragraph 3 “States Parties shall closely consult with and actively involve, persons with disabilities and their representative organizations.   Such issues shall include…. the design and implementation of data collection.”
Article 32 INTERNATIONAL COOPERATION
Comment: 

We support an independent article on international cooperation.  As to the Draft, we generally support the Facilitator’s Draft at the 6th session.  Especially, Paragraph (c) of the same draft is important to establish a principle that people with disabilities shall not be excluded from international cooperation program in general including ODA. 

Related Domestic Measures:

The status of people with disabilities shall be clarified with regard to ODA plans in general, especially the enforcement of MDG and human security projects. 

Article 33 NATIONAL IMPLEMENTATION AND MONITORING

Comments: 

1. It is important that full involvement and participation of persons with disabilities and their representative organizations in all levels of the monitoring process is clearly provided in paragraph 3.
2. There is no change in the opinions with regard to the national monitoring by JDF (cited below) in particular. It shall be examined from the point of view how the task (ensuring the independence, involvement of the parties and balance between genders) has been achieved as purported in Paris Principle (1993). 

3. The content and evaluation of “the Central Human Rights Committee” under “Legislation for the Protection of Human Rights” shall be carefully examined, paying attention to the submission of the same legislation to the parliament next year, in relation with the demands and opinions in “Demands and opinions with regard to domestic monitoring; Section Three: The Role,” submitted by JDF below. 

Comments on National Monitoring 

(1) As to Draft Article 25(1), it is necessary to designate the position of the coordination mechanism and to reflect the will of the parties to the coordination mechanism.  Under CEDAW, the Bureau for Participation of Gender Equality of Cabinet Office is in charge.  Under Convention for People with Disabilities, it is necessary for the bureau in charge in Ministry of Foreign Affairs and the Bureau for Promotion of Policy for People with Disabilities the Cabinet Office play the role of general function for coordination.  It is also necessary to establish a coordination institution so that NGOs can participate and reflect their opinion. 

Draft Article 25 of the Working Group text
1. States Parties shall designate a focal point within Government for matters relating to the implementation of the present Convention, and give due consideration to the establishment or designation of a coordination mechanism to facilitate related action in different sectors and at different levels. 

(2) Under Article 25 (2), it is necessary that domestic monitoring institution monitors human rights, including its redress. The independence from the administrative branch and involvement of the parties of the organization shall be ensured.  The mechanism and the role shall be clarified in order to reflect the wills of the parties. 

As to the domestic monitoring institution, according to “Principles relating to the status and functioning of national institutions for protection and promotion of human rights (Paris Principles),” it is necessary to examine the legislation which establishes a committee to monitor and protect the human rights so that the State can ensure that the institution be independent from the administrative system, that the parties may be involved (affirmative participation of NGO for people with disabilities in choosing the member of the committee) and that the committee monitor the domestic enforcement of the treaties (in relation with Article 3 of National Government Organization Law)

Article 25

2. States Parties shall, in accordance with their legal and administrative system, maintain, strengthen, designate or establish at the national level a framework to promote, protect and monitor implementation of the rights recognized in the present Convention. 

(3) The Role of the Institution

1. The institution monitors national legislation, policy and planning in accordance with the Convention. 
2. The institution undertakes and promotes research as to the effect on national legislation in accordance with the convention. 
3. The institution accepts complaints against incompliance with the Convention. 

4. The institution, when it accepts complaints against incompliance with the Convention, undertakes discretionary investigation.  When discretionary investigation does not solve the situation and when further investigation is necessary, it undertakes mandatory investigation.
5. The institution undertakes mediation in order to let the complainants recover from the damage, when it is decided that violation of the Convention has taken place.

6. When the mediation turns to be unsuccessful and discrimination or violation of the rights is recognized, the institution shall make provisional measure, warning, publication, recommendation or request, depending on the significance and emergency of the matter.
7. The institution shall investigate and monitor the implementation situation of the Convention, periodically submit the report of such investigation, and submit to Cabinet Office proposals of amendment and enactment of related acts. 

8. The institution shall prepare the reports which the State is required to submit to international monitoring committee pursuant to the implementation of the Convention when commissioned by the government. 

Article 34 INTERNATIONAL MONITORING

There is no provision in draft article 34 dealing with international monitoring. The monitoring provisions of this convention would be flexible enough to take account of the outcomes of the reform work of the existing treaty bodies, and the report prepared by the Office of the High Commissioner for Human Rights and other proposals would be considered at the seventh session of the Ad Hoc Committee. In elaborating the monitoring provisions, it is important to stress at least the following points:

"There was general agreement that the convention needed to include an article on both national and international monitoring",  "There was agreement that the monitoring provisions of this convention should be at least as good as, and preferably better, than those of other treaties", and "there was general support for the involvement and full participation of civil society of both persons with disabilities and their representative organizations, in all levels of the monitoring process".

Part IV

No Comment on Part IV. 
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