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Ad Hoc Committee on the Disability Convention, Sixth Session

Intervention by Mental Disability Rights International (MDRI)

on Article 17 (right to education)
Thank you, Mr. Chairman. 

On behalf of Mental Disability Rights International, I would like to make two technical points to  compliment the very clear points raised previously by the NGO community on: (1) the right to choose; and (2) the need to remove unnecessary or inappropriate qualifiers on state obligations, such as “progressive achievement,” “endeavor to” and “to the extent possible”.

First, MDRI reiterates the position of the International Disability Caucus that the reference to “the right to choose” in WG draft art. 2(a) should be removed and replaced by a reference to “the right of access” or “effective access” to inclusive education, as the New Zealand delegation proposed several times yesterday. That is, in ensuring the right to education, “States Parties shall ensure that all PWD have effective access to quality and inclusive education and training in their own community,” not “choice” to it—which largely lacks meaning, for the reasons stated yesterday and this morning.

MDRI highlights that this issue of “choice” arises repeatedly in the Convention, and should be addressed systematically—including in art. 15. 

In supporting this position with regard to art. 17 (to not duplicate prior interventions), we highlight only the prevailing international human rights framework, in which the “right to educational choice” has a radically different meaning than that proposed in art. 17(3). ICESCR art. 13(3) provides for the liberty of parents and legal guardians “to choose” schools for their children, other than those established by the public authorities. That is, parents do not have the right to choose a specific type of public educational system for their children (and this has been affirmed by the European Court of HR)—they only have the right to take their children out of the public education system and place them in a private system or home-schooling environment—as long as that system or environment conforms to minimum educational standards laid down by the State. Thus the right to educational choice in current international law refers only to the right to remove a child from public education, not to choice within it. This takes us back to the irony raised in Japan’s comments that where inclusive general education is not available, the only “choice” is segregated/separate education. Again, we are talking about two very different kinds of choices here. 

That said, there is, however, an analogous situation in international human rights law for the singling out of the blind, deaf, and deaf-blind, if it is their preference, for a separate educational system that is financed by the State, although administered independently or largely independently by those particular groups: that analogous situation is that of indigenous peoples. Thus, art. 27 of ILO Convention 169 on Indigenous and Tribal Peoples recognizes the right of indigenous peoples, given their cultural identity, to establish their own educational institutions and facilities, as well as the obligation of the State to provide appropriate resources for this, and assistance and training in administering them. This is also enshrined in the Draft UN and OAS Declaration on the Rights of Indigenous Persons.

I make these two points to underscore the international law basis for the IDC and MDRI position on both (1) removing the general reference to “choice of inclusive education” for PWD (and replacing with effective access to inclusive education), and (2) retaining an element of choice for a defined subgroup (the blind, deaf, and deaf-blind), which has its own cultural identity and specific needs. By contrast, a general reference to “choice” within the general education system does not find support in international human rights law at present and should be replaced by a focus on the “right of access” to inclusive education. 

The second point I wish to raise, very briefly—and again from a purely technical-legal perspective—is the imperative of removing qualifying phrases like “progressive realization” and “to the extent possible” from article 17. If we look at substantive provisions in all int’l HR treaties—whether they deal with so-called economic, social and cultural rights or civil and political rights, or both—they use neither of these phrases. Rather, they tend to require that States Parties “take appropriate measures to ensure” the given right. This is the terminology used in other human rights treaties and should also be used here. The phrase does not, in itself, express either immediacy or progressivity (as was the concern of Japan, China and India), but rather accommodates both—which is appropriate since all rights, whether characterized as civil, political, economic, social or cultural, have both immediate and progressive elements to them.  At the same time, to my knowledge, the phrase “to the extent possible” is not used in any human rights instrument. Rather, terms of “appropriateness” and “reasonableness” are used to reflect considerations of proportionality. The term should not be used in our convention either. The practical dangers of doing so have already been expressed. 

Thank you.  

Ad Hoc Committee on the Disability Convention, Sixth Session

Intervention by Mental Disability Rights International

on Article 19 (Accessibility)
On behalf of Mental Disability Rights International, I would like to very briefly raise two issues that have not yet been raised in this important discussion, and underscore two additional points that have been discussed. 

First, in the chapeau of ¶1 MDRI strongly recommends the deletion of the words “the focus of” regarding the measures to be taken to ensure accessibility and remove barriers to accessibility. We feel these words are unnecessary and potentially undermine the broad intent of the provision, which has been affirmed by just about every delegation this morning. It also adds to the impression that the article is principally about physical accessibility, and not broader social, economic, cultural and political aspects of accessibility—which are of critical importance for persons with sensory, psychiatric, intellectual and other disabilities. It is sufficient that the sentence simply reads “These measures shall include, inter alia.” 

To the extent that the Committee would like to attach special importance to the measures enumerated nonexclusively in ¶1(a) and (b), it is sufficient that these measures are set out in ¶1 and additional measures are set out in ¶2. This conveys the special importance attaching to these measures without giving the impression that they should be the “focus” of accessibility measures on the part of the State. 

Second, MDRI notes that this provision on accessibility is the only provision in the Convention that does not refer specifically to a right or liberty as such. It refers only to State obligations. MDRI reiterates the important intervention by the delegate of Chile to the effect that this Convention is about being in the vanguard in the protection of the rights and liberties of PWDs. Several other delegates have mentioned that this is the first time that the legal obligations of States to ensure accessibility will be enshrined in an international HR convention. While the Committee on ESCR has read the obligation to ensure accessibility into each of the rights articulated in the ICESCR—and has made this clear in its General Comments—it is important that this obligation be articulated expressly not only in article 4 of this Convention and in the general principles—as proposed by Canada and many other delegations—but also explicitly and expressly as a right in art. 19. MDRI thus strongly urges the Committee to rethink intersessionally a way to specifically recognize the right to accessible environments of PWD, as a right, and not only as a set of State obligations. This would underscore the principle reiterated repeatedly this morning by State delegations, particularly Costa Rica, that without the right to accessible environments, none of the human rights and fundamental freedoms of PWD can effectively be realized. 

Third, MDRI reiterates the position it stated yesterday with regard to art. 17 that “progressive realization” need not be spelled out with regard to any right, since this principle attaches to all rights in certain of their aspects, while not in others which are immediate, as again underscored today by New Zealand. 

MDRI also underscores the need for accessibility to apply to all public and private entities, and supports the strong position of South Africa, Croatia, Jamaica and others on this, including that national building codes w/ necessary accessibility features be established in each State Party. In this respect, MDRI is of the view that no reference to “public”, “private” or “for public use” need be specified in the text of the Convention—that is, that “public” can simply be omitted from ¶¶1a and b, and from ¶ 2a, b and c, while ¶2.d can be deleted. The obligation is to take appropriate measures to ensure accessibility, and “appropriate” takes care of the extremely limited situations—if any exist—in which accessibility features would not have to be taken into account. 

Thank you. 

Mental Disability Rights International (MDRI)

Intervention on Article 21 at AHC-6
Thank you, Mr. Chairman. I would like to raise a number of comments on art. 21 on behalf of Mental Disability Rights International, a human rights organization dedicated to the international recognition and support of the rights of people with mental disabilities.  In addition to international human rights monitoring and litigation, MDRI works with governments on the health- and rehabilitation-related issues of deinstitutionalization and community integration of persons with intellectual and psychiatric disabilities. 

First, MDRI strongly supports the position of New Zealand, Costa Rica, Jamaica and Canada that the chapeau of article 21 should track the language of article 12.1 of the ICESCR in referring to the “right to the enjoyment of the highest attainable standard of physical and mental health.” That is, we urge inserting “physical and mental” before health in both the first and second sentences of the current WG draft (or a single time in a streamlined version). This addition is important because too often the right to health is viewed narrowly and mental health issues are either left out entirely or misunderstood as a disability issue. Thus, an emphasis on both the “physical” and “mental” aspects of health is of utmost importance to disability groups that work on intellectual and psychiatric disabilities.   

Second, and integrally related, MDRI would like to stress the importance of ensuring that health care services and facilities are “community-based,” as stressed by Chile, Costa Rica, South Africa, Uganda and Argentina.  There is an essential link between the right to health or the right to rehabilitation and the right to community integration.  Health care services and rehabilitation are the means necessary to bring about implementation of the right to community integration.  Without this link, so-called health or rehabilitation programs may actually keep people segregated from society.   In our work documenting conditions in 23 countries around the world. MDRI has often found that health “treatment” often means placement in a psychiatric facility or nursing home.  What is called “rehabilitation” may in fact be busy-work that is imposed on people in place of real work or the creation of real opportunities for building the skills necessary for community integration.  For the right to health or rehabilitation to be meaningful, they must be linked to the right to develop individual autonomy and obtain the skills and social support necessary for full social participation.

In this sense, MDRI feels that the reference in subparagraph c) to provide services “as close as possible to people’s own communities” is insufficient and gets to only one part of the problem (geographical proximity). It misses the critical and fundamental element that the right to health requires full social integration. This principle is stated explicitly in the Montreal Declaration on Intellectual Disability, adopted in 2004 by the Pan American Health Organization, which states that “[f]or persons with intellectual disabilities, as for other persons, the exercise of the right to health requires full social integration…” (emphasis added) Even more recently, this principle was reaffirmed by UN Special Rapporteur on the Right to Health, Paul Hunt, in his 2005 report to the UN Commission on HR on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health” (E/CN.4/2005/51). In ¶¶84-86 he expressly recognizes the right to community integration as part of the right to health and, in ¶86, states that “Accordingly, the segregation and isolation of persons w/ mental disabilities from society is inconsistent with the right to health, as well as the right to community integration.” In MDRI’s view, it is insufficient that this critical issue be dealt with only in article 15, since it is of such fundamental importance to the achievement of the right to health itself. 

Thus, MDRI urges that rather than requiring services “as close as possible”, article 21 should provide for a “right to health and rehabilitation services necessary to promote maximum possible social inclusion and individual independence.” To make this most effective, it would also be helpful to include a “right to health and rehabilitation services integrated into mainstream health and rehabilitation services.” 

MDRI observes that in its own work, Art. 23 of the Convention on the Rights of the Child has proved to be most useful as a guideline to governments that health and rehabilitation services should serve the purpose of promoting the twin goals of (1) social inclusion and (2) individual development.  Whether rehabilitation is maintained in article 21 or separated out into a new article 21.bis, MDRI supports  language that tracks and extends the language of art. 23(3) from children with disabilities to all persons with disabilities. That is, States Parties should be required to “ensure that a person with a disability has effective access to and receives education, training, health care services, rehabilitation services, [habilitation,] preparation for employment, and [cultural opportunities] in a manner conducive to achieving the fullest possible social integration  and individual development.” 

Fourth, while MDRI can see the benefit of a streamlined text, it is important—as underscored throughout the Convention process, and by Israel today—that important elements of rights do not get lost in moving them from article to article. As is repeatedly underscored by the Committee on ESCR, the Special Rapporteur on the Right to Health, and national and regional courts from around the world, the right to health encompasses both negative and positive dimensions. The negative aspects or “freedoms” “impose obligations of immediate effect” and are not subject to either progressive realization or resource availability. Within this latter category, as stressed by the UN Special Rapporteur Paul Hunt in his 2005 report to the UN Commission on HR, is the right to be free from non-consensual treatment. (¶34) In this sense, it is MDRI’s strong view that issues of consent in health-related services are critical aspects of the right to health, that go beyond the right to personal integrity, the prohibition of cruel and unusual treatment, or the right to privacy, and should also be highlighted in article 21. This is particularly important given the long and accepted history of nonconsensual, forced and neglectful health-related treatments and service delivery for PWDs around the world. 

At the same time, the concept of freedom from non-consensual treatment—which goes beyond forced medical interventions—goes beyond free and informed consent.  Active involvement and control by the person receiving services is critical.  To make this possible, every person should have a right to treatment that is based on an individually prescribed plan that is developed in collaboration with that person.  It should be reviewed regularly, and revised as necessary when a person’s condition changes or when the individual so chooses. Such language would be extremely useful to be spelled out expressly in an article on the right to health. It 

Finally, MDRI thanks the Committee for its universal support for the elimination from the text of unnecessary and qualifying words, such as “strive to” and “endeavor to” from the chapeau and subparagraphs (b) and (c). 

Thank you, Mr. Chairman.

Mental Disability Rights International (MDRI)

Intervention on Article 23 at AHC-6

Thank you, Mr. Chairman. 

I would like to briefly raise three issues related to art. 23 on behalf of Mental Disability Rights International.

First, MDRI supports the proposal by Canada and Australia to split article 23 into two separate provisions. While the articles are related in some aspects, they address very different rights that are not only formulated in different terms in international HR instruments, but also are interpreted in different ways by national and regional courts and regional and international human rights bodies. It is important that the right to an adequate standard of living, which is inclusive of many separate, individual rights—such as the right to adequate housing, which is in no way limited to the social assistance aspects of government policy—not be narrowed or confused or limited to the right to social security, assistance or protection. These are very different rights and should be reflected as such in this Convention. To not do so risks to harm and to limit the rights of PWD vis-à-vis other groups. Thus MDRI strongly urges State delegations to rethink article 23 along the lines suggested by Canada and Australia and to create a new art. 23bis that is focused specifically on the right to social protection, as distinct from an article 23 guaranteeing the right to an adequate standard of living. This is not merely a technical issue, but goes to the very substance of the rights at issue.

Second, with respect to both of these separate rights, MDRI would like to reiterate, as it did yesterday with regard to the right to health and rehabilitation—and as is also appropriate to do as the Committee considers art. 22 on the right to work—that all of these rights need to be expressly linked with the principles of community integration and individual development. We highlight the ILO’s concern that social security not turn into a “benefits trap”. To help avoid this, as well as the concerns we raised yesterday, MDRI feels it is important to include express language related to the principles of community integration, individual autonomy and development, and social inclusion. While these terms apply to many provisions in this convention—and should be spelled out more expressly in the general principles of art. 2 when the Committee returns to them—it is also essential that they be included textually, as appropriate, in the various articles of the Convention. Without it, we are largely reiterating rights that already exist in international law for PWD. The special emphasis on the need for integrated environments, non-discrimination, social inclusion, and special measure to ensure individual autonomy and development is what distinguishes this Convention and makes it useful for PWD. 

MDRI recognizes the usefulness of brevity and conciseness in international HR instruments—particularly to enable legal language to grow and be grown as our reality and technologies change—but even brief references to inclusion and integration in the text—added in the same fashion as “on an equal basis with others” is inserted throughout the text—would go far in ensuring that rights are implemented in practice in appropriate and effective ways for PWD. 

Thus, in ¶2, even a short phrase at the end of the paragraph that says “in an inclusive environment” would be very useful, such that it read “and will take appropriate steps to ensure the realization of this right in an inclusive environment, including measures to…” Better yet would be “in an inclusive environment and directed toward promoting individual development, autonomy and social inclusion, including measures to…” Other formulations are possible, either longer or more concise, but I hope the idea remains clear. The key principles are that government programs and policies aimed at PWD should be: 

· directed toward promoting individual development, autonomy and social inclusion

· provided in an integrated environment, and 

· consensual, based on individualized programs designed by and developed in collaboration with the person involved.

 

This is also relevant to the right to work, and we hope the Committee will take up this proposal as the next discussion commences.  

Finally, as previously stated by one of my NGO colleagues, it is essential to ensure that PWD should never be required to work in order to receive social services. Any work performed as part of a rehabilitation or social service program should be compensated. Whether this idea is taken up here, in art. 23, or in art. 22, MDRI urges that the principles of community integration and individual development be incorporated into each of these provisions, in addition to in the general principles laid out in art. 2. 

Thank you. 

Mental Disability Rights International (MDRI)

Intervention on Article 25 at AHC-6
Thank you, Mr. Chairman.

On behalf of MDRI, I would like to express our tremendous satisfaction at the strong statements made by every delegation this morning on the need for a strong, flexible and effective monitoring and enforcement mechanism at the national and international levels, and also at the recognition that Article 25 is, metaphorically (as stated by Senegal), either the “soul” of the Convention or the “arms and legs” by which it is effectively implemented in practice, on the ground.

Based on MDRI’s on-the-ground experience, particularly in working with States to ensure de-institutionalization and community integration, we have a few comments and suggestions to offer, on both national and international mechanisms, that we hope will guide or inform further discussions on the details of article 25. 

First, with regard to national mechanisms, in addition to systems for general monitoring, we would like to emphasize that the convention should provide for specialized, independent monitoring to protect the rights of people who are especially vulnerable. Though the Convention need not state it expressly, we refer here particularly to individuals with disabilities receiving services in institutions.  While we hope and expect that the convention will provide a right to community integration, we cannot close our eyes to the fact that millions of children and adults around the world remain segregated from society in closed institutions.  Until such time as we live in a world where full community integration and full participation exists, special measures of protection are needed for these individuals, who don’t—given their institutionalization—generally have the means to publicize or reclaim their own rights. Three UN Special Rapporteurs on human rights and disability, mental health, and most recently Paul Hunt in his landmark report on the Right to Mental Health have identified this population as the most vulnerable to a broad range of abuses.  As Paul Hunt has pointed out, specialized rights protection systems are needed in every country.

There are numerous models around the world of effective rights oversight and monitoring bodies.  One useful set of model guidelines which could be written directly into the convention, or inform rules of procedure established under the corresponding treaty body, are the standards recently adopted by the Council of Europe, Committee of Ministers, Recommendation (2004)10 (concerning the protection of the human rights and dignity of persons with mental disorder).  The Council of Europe specifies that monitoring is required to ensure compliance with both (1) legal standards and (2) professional standards of treatment and care.
  To avoid a conflict of interest and ensure that abuses by an institution can be challenged, the Council of Europe requires that oversight and monitoring should be conducted by a body that is “organizationally independent from the authorities or bodies monitored.”
  The Council of Europe provides a detailed description of what such monitoring should entail, including —importantly— in art. 37.1, regular “visits and inspections of mental health facilities, if necessary without prior notice.” Art. 38 provides that systematic and reliable statistical information on mental health practices and information on implementation of the mental health law should be made available to the public.

Art. 36.2 further stresses that independent monitoring should be conducted by “mental health professionals, lay persons, and persons with mental disorder and those close to such persons.”
   In the Americas, MDRI has worked closely with the Pan-American Health Organization (PAHO) in monitoring the process of deinstitutionalization and community integration. At the same time, the UN “Standard Rules” also explicitly recognize the rights of people with mental and physical disabilities to be involved in monitoring and implementation of human rights that affect them. In this respect, we strongly support the proposals of Sierra Leone and Yemen to expressly incorporate this guarantee into art. 25, ¶¶1-2.

With regard to national monitoring, we also note that, as countries move away from institutions toward community-based services and supports for people with disabilities, we find more and more abuses in the community.  Often, what are called “community services” are actually small, isolated institutions located in physical proximity to what could be called the community.  Thus, any oversight and monitoring system should also monitor rights protection in community-based services.

With regard to an international monitoring and enforcement mechanism, MDRI strongly supports the emphasis of Costa Rica and Lichtenstein on the importance of a proactive treaty body, one that does not only respond to State reports but also—and perhaps principally, most importantly—is able to react effectively and promptly to information and complaints of violations presented by PWD and those who work with them. Our experience shows that situations do not change on the ground until those on the ground force that change to occur, by working with local, regional and national governments. To do this, however, civil society requires the support of international oversight bodies who will accompany the process of settlement, reform, follow-up and continual supervision. In this regard we would like to stress three essential elements that we feel are critical to any international enforcement mechanism.

First, as stressed by Brazil, an individual complaints mechanism is absolutely essential for effective enforcement of any HR treatment. It is often stressed that collective complaints procedures are preferable to individual communications or at least necessary in the sense that they allow structural inequities to be addressed. MDRI would like to recall that individual complaints mechanisms—especially when focused on a specific concrete instance of abuse that affects similarly-situated persons more broadly—also allows structural inequities to be addressed through the provision of effective remedies. Effective remedies in international law include satisfaction and guarantees of non-repetition, which get to the larger structural and policy issues that permit abuses to continue and perpetuate themselves. Such individual remedies, in our experience, are often more effective than collective complaints in that they allow the concrete contours of violations to be responded to directly and specifically. This has been the experience in the Inter-American Human Rights system generally, which we note will soon hear its first case involving abuses in a psychiatric hospital in Brazil.

With regard to individual complaints, two points bear mention in terms of the effectiveness, flexibility and resourcefulness of the international enforcement mechanism created under this Convention.

First, in response to a concern raised by Australia, we note that all judicial or quasi-judicial bodies in int’l law include a jurisdictional requirement that the same complaint may not be considered by two international instances. That requirement would undoubtedly be written into this Convention. To assist with potential overlaps, however, and also to maximize existing resources, the Committee might consider the possibility of endowing a Committee of Experts with the capacity to refer individual complaints to the corresponding regional human rights system where appropriate—that is, to the Inter-American, European and African systems, which receive individual complaints—preferably with the continued participation in an advisory role of the Committee. This would simultaneously serve to lessen the workload of the Committee—allowing it to focus on individual complaints in those regions which lack judicial and quasi-judicial human rights bodies—while also helping to mainstream disability rights protections into non-disability-specific human rights treaties, which would be of tremendous benefit. Because the regional systems are well-developed and have strong friendly-settlement, follow-up and supervisory procedures, this could be one innovative step forward. 

Second, it is critical to underscore the need for judicial and quasi-judicial adjudication of complaints to be closely linked to processes for integrated follow-up and continual supervision by monitoring bodies, given the fact that certain structural reform processes do take time. Simple recommendations, without a follow-up procedure, will be insufficient and a tremendous lost opportunity for PWD. This is another one of the weaknesses of the current treaty-body system, which this Convention could serve to amend. 

The second two sets of mechanisms which we feel are critically important are (1) precautionary or urgent interim measures, on the one hand, and (2) onsite visits, on the other—both of which were stressed by Costa Rica this morning. Given that complaints procedures often involve significant delay, urgent interim measures are essential for protecting PWD from grave and irreparable harm that can occur while a complaint is being processed. MDRI has successfully used precautionary measures in the inter-American HR system to ensure immediate protections to ensure the rights to life and integrity of PWD caged in institutions in the most sub-human of conditions. Onsite visits are also critical implementation tools to allow members of the monitoring body to see abuses first hand, to consult and negotiate directly with decision-makers, to hear directly from persons affected, and to put remedial action plans in place in cooperation with responsible governments and in consultation with civil society. 

We hope these suggestions—focused on the proactive nature of the eventual disability-specific treaty body—will serve as reference points as the discussions on Art. 25 continue. 

Thank you, Mr. Chairman. 
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