Ad Hoc Committee on the Disability Convention, Seventh Session

Intervention by Mental Disability Rights International (MDRI)

on Draft Article 13 (Access to Justice)
Thank you, Mr. Chairman. 

On behalf of MDRI I would like to call the Committee’s attention to one matter. Article 13 is currently framed in terms of obligations only, without reference to rights. This contrasts with other rights in the draft Convention and also to similar provisions in the International Covenant on Civil and Political Rights (ICCPR), the American Convention on Human Rights, European Convention on Human Rights and Fundamental Freedoms, and the African Charter on Human and Peoples Rights, all of which frame the right to access to justice as an individual right. 

· American Convention, art. 25. “Everyone has the right to simple and prompt recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention. . . .” 

· European Convention, art. 6. “[E]veryone is entitled to a fair and public hearing w/in a reasonable time by an independent and impartial tribunal established by law.” 

· African Charter, art. 7. “Every individual shall have the right to have his cause heard. This comprises . . . .”

· ICCPR, art. 14. “[E]veryone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law.” 

These contrast with the draft Disability Convention, article 13, which states: “States Parties shall ensure effective access to justice for PWD on an equal basis with others.” 

I would like to make one observation that highlights the importance of framing Article 13 as an individual right, and also its inescapable interdependence with Article 12—and the dangers of substitute decision-making and guardianship when it comes to the protection of fundamental rights. MDRI has sought to challenge through the courts inhuman and degrading treatment and conditions in a Neuropsychiatric Hospital in one country, including keeping children in situations of solitary confinement in six-by-six foot cells in the most unhygienic, inhuman, and dangerous of conditions imaginable. However, doing so became impossible because upon a person being admitted into the institution—often just by being dropped off there (often because the parents could not handle hyperactive children)—the director of the hospital became the legal guardian of all persons confined therein, authorized by law to take all decisions on their behalf. Thus, in order to sue the Hospital on behalf of the persons being abused therein we had to get the legal authorization of the director of the Hospital—i.e., the person we were suing, the person responsible for violating the fundamental rights of the 460 people living therein.  Thus access to justice was denied because the individuals in the institution had no right of individual representation as human beings before courts of law. It is these practical situations that underscore the importance of ensuring that all individuals have the right to effective access to justice, a right which requires that they can make decisions on their own behalf as individuals. Thus, again I underscore the fundamental interrelation between Articles 12 and 13—and that an effective solution to one requires an effective solution to the other.  

Thank you, Mr. Chairman. 

