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Intervention by Mental Disability Rights International (MDRI)

on Draft Article 15 

(Torture & Cruel, Inhuman and Degrading Treatment)
Thank you, Mr. Chairman. 

On behalf of MDRI, I would like to respond to two suggestions raised by delegates in the discussion of Article 15 today. The first is that Articles 15 and 17 must be maintained as separate articles to accord with instruments of international human rights law, such as the ICCPR. The second, is that this separation will facilitate questions of interpretation regarding the issues that arise under each article. With great respect, I submit that both of these suggestions are incorrect. 

First, international law does not in fact tend to separate into distinct and separate articles or ideas the prohibition on torture and cruel, inhuman or degrading treatment, on the one hand, and the right to physical, mental and moral integrity, on the other. The American Convention on Human Rights, for example, includes both sets of guarantees in a single provision: Article 5.

· American Convention, art. 5 (right to humane treatment). 
1. Every person has the right to have his physical, mental, and moral integrity respected. 

2. No one shall be subjected to torture or to cruel, inhuman, or degrading punishment or treatment. All persons deprived of their liberty shall be treated with respect for the inherent dignity of the human person.  

While it is true that both the ICCPR (art. 7) and the European Convention on Human Rights (art. 3) guarantee expressly only against torture and cruel, inhuman and degrading treatment, it is crucial to emphasize that neither one contains a separate article on the right to personal integrity. That is, they do not separate one article from the other. 

· European Convention, art. 3. “No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”  [No provision on the “right to integrity”] 

· ICCPR, art. 7. No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his free consent to medical or scientific experimentation. [No provision on the “right to integrity”]

Rather, the monitoring bodies for both instruments—the European Court (and previously Commission) of Human Rights and the UN Human Rights Committee—have tended to interpret cruel, inhuman and degrading treatment as a type of severe abuse of the right to physical, moral and mental integrity. Thus, the term “degrading treatment” has been defined to include any kind of act “that causes severe mental or physical suffering which, under those particular circumstances, turns out to be unjustifiable.”
 For its part, the U.N. General Assembly has declared:

The term “cruel, inhuman, or degrading treatment or punishment” has not been defined by the General Assembly, but it should be interpreted in such a way as to provide the broadest possible protection against abuse, be it physical or mental.

Based on these understandings, the Inter-American Commission on Human Rights has held that situations that lead to “well-founded fear for one’s life and physical integrity” or to a “state of uncertainty and fear” constitute cruel, inhuman and degrading treatment in violation of the American Convention.
 The Inter-American Court of Human Rights has found that certain acts that put an individual “in a particularly vulnerable position” can be considered cruel and inhuman treatment, harmful to the psychological and moral integrity of the person, in violation of article 5 of the American Convention.

Thus, in fact, separating out cruel, inhuman and degrading treatment from the right to personal integrity (physical, mental and moral) does not aid interpretation. To the contrary, it makes it more difficult. This is because both “rights” fall along a spectrum of personal-integrity abuses. On one end, you have violations of the right to integrity itself. As those violations become more severe—given both endogenous and exogenous factors affecting the person at issue—one runs up the spectrum, eventually entering the sphere of cruel, inhuman or degrading treatment, at the higher end of the personal-integrity spectrum. One can imagine torture being at the very end of that spectrum or—more appropriately (since the existence of torture has nothing to do with the “severity” of the suffering caused)—being an entirely different animal. Indeed, the existence of torture is typified by two elements—neither of which is necessarily required for a finding of a violation of either the “right to physical, mental or moral integrity” or the prohibition on “cruel, inhuman or degrading treatment.”  These two elements include intentionality and official participation. While negligent or reckless conduct affecting a person’s physical, mental or moral integrity cannot—no matter how severe—constitute torture, they can constitute violations of either personal integrity itself or its more severe form of cruel, inhuman or degrading treatment. 

Interpretation is thus not facilitated by dividing these elements into separate articles. Once a violation of personal integrity is established, a fact-finder must look at the particular circumstances of a given case before him or her to determine whether it constitutes a “mere” violation of the right to personal integrity or whether it rises to the level of cruel, inhuman or degrading treatment or even to torture. As the Inter-American Court of Human Rights has held: 

The violation of the right to physical and psychological integrity of persons is a category of violation that has several gradations and embraces treatment ranging from torture to other types of humiliation or cruel, inhuman or degrading treatment with varying degrees of physical and psychological effects caused by endogenous and exogenous factors which must be proven in each specific case.
 

Thus, forced sterilization—a type of forced intervention affecting a person’s integrity—has at times been found to violate the right to integrity of a person and at other times (depending on the precise circumstances) been found to constitute cruel, inhuman or degrading treatment. Likewise, a broad array of conduct may fall to one end of the spectrum or the other end depending on the circumstances of each particular case. In this context, it does not make sense either to truncate one end of the spectrum (only prohibiting some unjustified abuses of integrity) or to separate the two ends at some arbitrary point in between and force a fact-finder to straddle two separate articles and hence two separate sets of allegations.

MDRI hopes the Committee can come back to these issues in its discussion of Article 17—the first paragraph of which should be merged with Article 15 in line with the IDC proposal (“Every person with a disability has the right to have his or her physical, mental and moral integrity respected.”). Again, there is no reason to separate these two articles. The American Convention does not do so. The ICCPR does not do so. The European Convention does not do so. Neither should this Convention.  

Thank you, Mr. Chairman. 
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