Ad Hoc Committee on the Disability Convention, Seventh Session

Intervention by Mental Disability Rights International (MDRI)

on Draft Article 19 

(Living in and being included in the community)
Thank you, Mr. Chairman. 

Mental Disability Rights International strongly supports Israel’s proposed changes to the working text of Article 19, which significantly strengthen it. MDRI particularly welcomes the framing of the right to live in the community as a right, and the support of this critical reformulation by Israel, Kenya, Canada, New Zealand, Chile, Brazil and the EU, although all rights, as rights, should be recognized in the chapeau or first paragraph of all Articles. It urges the Committee to make similar clarifications with respect to all of the draft articles in the Convention, in light of the fact that the Committee is drafting a convention on the rights of persons with disabilities. 

In this regard, a concern has been expressed by several delegations that framing the right to live in the community as a right might exceed the accepted mandate of the Committee by creating a new right that does not currently exist in other human rights instruments. This concern should be put to rest. 

Indeed, the “right to live in the community” is simply a straightforward reformulation of the widely-recognized “right to freedom to choose one’s residence,” as recognized by New Zealand this morning. That is, just as a State may not restrict a person’s options to reside in any particular section of a country, city or town (for example, on racial, religious, or political grounds), neither may it limit the options of a person to live in the community on account of his or her disability—by, for example, restricting their residential options to an institution or other particular living arrangement. Both examples equally restrict a person’s freedom of residence or right to live in the community. The two are flip-sides of the same coin. 

The right to freedom of residence—or non-exclusionary choice of living arrangement—is guaranteed in:

· Article 12, International Covenant on Civil and Political Rights (“Everyone lawfully within the territory of a State shall, within that territory, have the right to . . . freedom to choose his residence.”)

· Article 2, Fourth Protocol to the European Convention on Human Rights and Fundamental Freedoms (“Everyone lawfully within the territory of a State shall, within that territory, have the right to . . . freedom to choose his residence.”)

· Article 12, African Charter on Human and Peoples’ Rights (“Every individual shall have the right to freedom of . . . residence within the borders of a State. . . .”) 

· Article 22, American Convention on Human Rights (“Every person lawfully in the territory of a State Party has the right to move about it, and reside in it . . . .”)

States should not, therefore, fear that Article 19 creates any new right that is not already firmly established in international human rights treaty law. Again, it is just the equal-protection dimension of the right to freedom to choose one’s residence. As with all of the draft Convention rights, it is what is necessary to ensure the right to freedom of residence, on the basis of equality, for persons with disabilities. 

It is pertinent to note that the right to live in the community has also been recognized in a variety of other international law instruments adopted by the United Nations. The U.N. Committee on Economic, Social and Cultural Rights, for example, has derived this right from the non-discrimination principle in the ICESCR—expressing this in its General Comment No. 5 on Disability. Again, the U.N. Committee has stressed that this is a fundamental equal protection provision. The U.N. Principles for the Protection of Persons with Mental Illness (the “MI Principles”) also expressly recognizes, in principle 3, the right to live and work in the community, as a right. I mention this despite the fact that this document provides lower international law standards in many respects for PWD and is thus disputed by many in the disability community. The right has also been recognized in a series of EU documents.

In this regard, it is imperative that Committee members do not tie their hands—and weaken the Convention—by believing that they must always use precisely the same language found in other major human rights treaties, particularly the ICCPR. We must always keep in mind that the Committee is drafting a treaty on the rights of persons with disabilities precisely because extant treaties do not provide sufficient protection for persons with disabilities. That is, the language of the ICCPR is not sufficient to protect the right of persons with disabilities to freedom of residence and to non-discrimination. We must change it, give it nuance and contextual meaning, so that States understand what that right means in practice for persons with disabilities and what States’ concrete obligations are with respect to that right to ensure it, on an equal basis with others, for persons with disabilities. This is what Article 19, as reformulated by Israel, currently does. 

Thus, while important to recognize that Article 19 derives directly from Article 12 of the ICCPR, it is equally important to recognize that the language used in Article 19 should not—indeed, must not—directly mirror that in ICCPR article 12. A significant segment of the Committee has unfortunately fallen into this trap with respect to Article 15 on torture and cruel, inhuman and degrading treatment—believing that it must precisely mirror Article 7 of the ICCPR, without contextual changes that give it practical meaning for the day-to-day lives of persons with disabilities and the types of abuses that they suffer because of their disabilities that prevent their equal enjoyment of the fundamental human rights enjoyed by others. This is the great danger that arises in articles that hew too closely to ICCPR text.  

In sum, let us use this Convention not to repeat verbatim the words of the ICCPR, but rather to change them where appropriate and thus give that instrument and other core human rights treaties real, practical meaning in the lives of persons with disabilities. 

In this regard, a potential option or way forward may be to combine the EU and Israel proposals—moving current subparagraph a)—with the EU replacement of “opportunity” for the word “right”—to paragraph 1. This would be followed by Israel’s paragraph 1 proposal which would become paragraph 2, preceded by the words “To ensure this right”. Subparagraphs b) and c) would then become subparagraphs a) and b). 

1. Persons with disabilities have the right to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement.
2. To ensure this right, States Parties recognize the right of all persons with disabilities to live in the community, with choices equal to those of others and shall take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community, including by ensuring that:

(a) persons with disabilities have access to a range of in-home, residential and other community support services, including personal assistance, disability-related supports and peer supports necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community;

(b) community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs.

This may be a good compromise position, especially if some other delegate proposals are incorporated, such as Canada’s important addition of “disability-related supports” and Brazil’s addition of “peer support,” as well as the various IDC proposals. 

Thank you, Mr. Chair.

