Ad Hoc Committee on the Disability Convention, Seventh Session

Intervention by Mental Disability Rights International (MDRI)

on Draft Article 24

(Right to Education)
Thank you, Mr. Chairman. 

MDRI would like to make a couple of comments on draft Article 24. 

First, it is very important to ensure that the Convention does not recognize lower standards for the right to education of persons with disabilities than currently exist in int’l human rights law. In this respect, I would like to highlight three issues raised in the debate this morning. 

First, as recognized by core international and regional human rights treaties, including Article 13 of the ICESCR, the right to education is a right, and not a goal. The vast majority of States have already committed to taking all appropriate measures to ensure that right, and to do so on a non-discriminatory basis, and hence any reference to “achieving the goal of inclusive education” with respect to persons with disabilities (as proposed by Serbia and Montenegro) should be rejected as enshrining a standard lower than that of current international law. 

Second, it is important that the term “quality” not be deleted from either ¶ 2.b or ¶ 4, as proposed by several delegations (Trinidad and Tobago, Japan, etc.). Those delegations expressed concern that this term is undefined and that its meaning is not clear. In this regard, in addition to Chile’s recognition that all dimensions of rights are to be interpreted in line with the principle of reasonableness, it is important to recognize that the Committee on Economic, Social and Cultural Rights has done substantial work on defining the content of the right to education in international law. It has drafted General Comment No. 13 on the right to education, which explains that quality is an essential element of that right. The General Comment states expressly that the right to education—at primary, secondary, tertiary and vocational levels—includes the elements of availability, accessibility, acceptability and adaptability, emphasizing that these elements are common to education in all its forms and at all levels.

The Committee on ESCR has defined “acceptability” in the following way: “Acceptability [means that] the form and substance of education, including curricula and teaching methods, have to be acceptable (e.g. relevant, culturally appropriate and of good quality) to students and, in appropriate cases, parents; this is subject to the educational objectives required by article 13 (1) and such minimum educational standards as may be approved by the State (see art. 13 (3) and (4)).”

This is included in ¶6 of General Comment No. 13, and I would encourage delegates to review it on the understanding that the right to education as protected in this convention is the same as the right to education held by all other persons under Article 13 of the ICESCR. It must be guaranteed on a non-discriminatory basis and on the basis of equality and equal opportunity—as explained by Australia this morning. 

Third, it is not clear why non-discriminatory access to general tertiary education, vocational training, adult education and lifelong learning is placed in a separate ¶5, rather than in ¶2, alongside non-discriminatory access to primary and secondary education. Separating these fundamental aspects of education tends to imply that tertiary and vocational education is not part of the right to education, or is so to a lesser extent than primary and secondary education—a view that the Committee on ESCR has rejected, while simultaneously recognizing that State obligations differ with respect to each, something already recognized in the text of draft Article 24.  MDRI urges the Committee to move the current text of ¶5—starting with “that PWD may access”—to a new position as ¶2.b.bis. This would be consistent with the ICESCR which recognizes primary, secondary and higher education in consecutive subparagraphs under Article 13.2 of that instrument, on the understanding that all are fundamental aspects of the right of every person to education. 

One technical comment on ¶2.a. The text currently refers to “free and compulsory primary and secondary education”. While MDRI recognizes that some States, such as those in the EU, understand “secondary education” as encompassing educational levels that other States include in their understanding of “primary education,” it is important to note that most States do not recognize “compulsory” secondary education—understood as including levels 9 through 12—and that this concept is not recognized in other human rights treaties of universal application. While such education need not be “compulsory,” it does need to be available, accessible, acceptable, and adaptable. Also, it is worrisome that the phrase “the general education system” is referenced in the first clause of ¶2 related to persons with disabilities, but not with reference to the right of children with disabilities not to be excluded from primary and secondary education. To avoid confusion and any unnecessary implication that standards are different with regard to children in primary and secondary education, MDRI would propose that the phrase “in the general education system” be repeated in the second clause. We would thus propose that the text be changed to state “and that children with disabilities are not excluded from free and compulsory primary education and free secondary education in the general education system on the basis of their disability.”   This is necessary to ensure that PWD have equal access to primary and secondary education in the general education system and not in segregated learning environments. 

As a subnote, we respond to Israel’s concern that parents—after taking all considerations into account—sometimes wish their children to attend alternative schools, by highlighting that neither international law nor the current wording of ¶2.a prevents a parent from taking his or her child out of the general education system and placing the child in an alternative program, provided that program conforms with minimum quality standards provided for by international law. This is reflected in article 13.3 of the ICESCR, which States that “The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to choose for their children schools, other than those established by the public authorities, which conform to such minimum educational standards as may be laid down or approved by the State . . . .”  The point of this Article is that the State should not be in the business of creating separate schools. In this regard, I note the statement of MDRI in the 6th session, which is posted on the enable website, and which refers to the situation of persons with particular cultural identities.

Finally, MDRI strongly supports Canada’s amendments to both ¶2.b to delete “to the extent possible” and ¶2.d to keep the focus on support for PWD within the general education system. The current text is unnecessary and prejudicial to the rights of PWD to education. MDRI welcomes the broad support that both of these proposals received from the majority of delegations this morning. At the same time, it supports New Zealand’s proposal to rephrase ¶3 in less paternalistic terms so that it refers not to “enabling” PWD to learn life and social development skills—which implies that PWD can not learn such skills on their own—but rather to “assisting” them in doing so, or ensuring their access to the means to do so, in line with the IDC proposal. New Zealand’s proposal to switch the order of the two clauses of ¶3 to emphasize the purpose of the article is also very welcome. 

Thank you, Mr. Chairman. 

