Ad Hoc Committee on the Disability Convention, Seventh Session

Intervention by Mental Disability Rights International (MDRI)

on Draft Article 4

(General Obligations)

Thank you, Mr. Chairman. 

MDRI listened to the debate on general obligations yesterday with great concern. We would like to respond on three major issues, which we hope delegates will consider intersessionally and, upon consultation with their capitals, return to in August. 

First, we are highly concerned by the language in ¶1 which refers to State obligations with respect to “all human rights and fundamental freedoms.” All other comprehensive human rights treaties—the ICCPR, ICESCR, CRC, African Charter, American Convention, European Convention—refer to general obligations with respect to “the rights set forth in the present Convention.” There is a technical reason for this. A human rights treaty is a legally-binding instrument, under which States Parties undertake certain obligations with respect to the rights recognized therein. As a matter of treaty interpretation, they cannot be held accountable, under the treaty, for rights that are not recognized in the treaty. Therefore, it is largely meaningless—from a legal perspective—to refer to “all human rights and fundamental freedoms” when only some of those rights and freedoms are in fact recognized in the treaty. We, therefore, urge that Article 4 refer directly to the “rights set forth” or “recognized in the Convention.”  

We also urge that the reference to “on the basis with disability” be removed at the end of ¶1 and that the obligation to “respect” be added to the central undertaking to “ensure” the full realization of rights. Both of these changes are for effectiveness and consistency with the CRC. In this regard, we recall that an important initial decision was taken at the earliest stages of the Ad Hoc Committee that this Convention was to be a comprehensive and integral treaty—one which addressed all the human rights of PWD comprehensively and integrally and was not narrowly limited to the elimination of discrimination, like CEDAW or CERD. Thus, a decision was made early on that the model for this treaty would be the CRC, and not the CEDAW or CERD. Distinguished delegates seemed to recall this in their discussion yesterday of the Convention’s Title—a “Comprehensive and Integral Convention”—but then forgot it when talking about general obligations. 

Thus, everything in ¶1 of the Working text of Article 4 comes directly from Article 2 of CEDAW—a treaty narrowly focused on the elimination of discrimination against women—rather than the CRC, a comprehensive treaty that is the conceptual predecessor to this instrument. Thus, for consistency with other major HR treaties of a comprehensive nature, we urge that Article 4 incorporate the first sentence of CRC Article 2, followed by the first sentence of CRC Article 4. Thus, it would read: “SP shall respect and ensure the rights set forth in the present Convention to all PWD within their jurisdiction without discrimination of any kind. To this end, States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in this Convention” or perhaps more appropriately “to give effect to the rights recognized in this Convention.”
 

If this change were made, then subparagraphs a-e could be deleted, as these are clearly included within the legal understanding of the obligations to “respect and ensure . . . through the taking of appropriate measures.” Subparagraphs f) and g) can then be moved to Article 9 on Accessibility, as proposed by several delegations and the IDC. Removal of these subparagraphs from the general obligations clause is also consistent with other comprehensive human rights treaties—which balance concise and flexible general obligations (which then have room to grow with technological and social change) with specific obligations in the text of the substantive treaty provisions, as this draft Convention does. It also prevents the serious danger of underinclusiveness, from which Article 4.1 currently suffers, and avoids some of the legal difficulties that language such as “embodying rights in national constitutions” will present to many States, both as a practical matter and as a separation-of-powers issue. If subparas a-g are not removed, it is important that an “inter alia” be placed at the end of the chapeau to ¶1 to indicate clearly that they are not exhaustive.   

Second, MDRI is struck by the hostility received in the room to a provision in Article 4 on the duty to provide an effective domestic remedy. MDRI, like the IDC and some state delegations, strongly supports inclusion of a subparagraph in line with Article 2.3 of the ICCPR—although it may usefully be streamlined to a short phrase. We note the two grounds of rejection expressed by delegates: First, that no other treaty includes such a provision in the general obligations clause and, second, that there is no consensus that effective remedies are required for ESCR. While the first may be true as a formal matter, with the exception of CEDAW art. 2.c., it has been read into the duty to “take all appropriate measures . . . to give effect” (domestic legal effect) to recognized rights, which is included in the general obligations clause of effectively every major human rights treaty. This interpretation is based on general principles of international law, such as Article 27 of the Vienna Convention on the Law of Treaties which requires modification of the domestic legal order to give effect to treaty obligations. It is also reflected in Article 8 of the UDHR. At the same time, the U.N. Committee on ESCR has made clear that effective legal remedies must be provided for violations of ESCR. Thus, it has stated in General Comment No. 9 that: 

1. . . . The central obligation in relation to the Covenant is for States parties to give effect to the rights recognized therein . . . .“by all appropriate means”

2. . . .  Thus the Covenant norms must be recognized in appropriate ways within the domestic legal order, appropriate means of redress, or remedies, must be available to any aggrieved individual or group, and appropriate means of ensuring governmental accountability must be put in place. 

3. . . . a State party seeking to justify its failure to provide any domestic legal remedies for violations of economic, social and cultural rights would need to show either that such remedies are not “appropriate means” within the terms of article 2, paragraph 1, of the [ICESCR] or that, in view of the other means used, they are unnecessary. It will be difficult to show this and the Committee considers that, in many cases, the other means used could be rendered ineffective if they are not reinforced or complemented by judicial remedies.

In this sense, while judicial remedies need not always be provided—either under the ICCPR or ICESCR—(especially in the first instance) “effective remedies” do. That is what Article 4 should enshrine expressly, as underscored by Liechtenstein. 

Third, MDRI was equally struck, in relation to ¶2, by statements made by delegates on perceived inherent differences between ESCR and CPR—distinguishing rights by the outdated and unuseful dichotomy of “immediate” verses “progressive” implementation. That distinction reflects and perpetuates an historic myth that only survives in the rarified atmosphere of abstract discussions divorced from real-world realities. In MDRI’s view, ¶2 has no place in this treaty and does not reflect evolving international human rights law on this subject—as reflected in the rapidly growing national and international jurisprudence in the area.   

In the real world, “progressive realization” serves a particular function and, as a practical matter, applies to all rights. It is only textually referenced in the ICESCR—a treaty drafted almost fifty years ago—but it applies equally to the ICCPR, the CRC, CERD, CEDAW and the regional human rights instruments. This reality is reflected in the fact that all of these treaties have periodic reporting requirements. Indeed, the whole idea of periodic reporting—and the setting of indicators and benchmarks to move toward through progressive measures—is that rights cannot be fully ensured or implemented immediately over the totality of the population. There are too many resource and other constraints in the way. This is as true for non-discrimination, the right to vote, freedom from torture, liberty and association as it is for traditional ESCR, as High Commissioner on HR Louise Arbour reminded us on Friday in emphasizing that “ensuring respect for HR always has resource implications,” and hence always have a progressive element to them. For this reason, we require States to measure their progress. Judicial remedies, also, tend to incorporate a progressive element to them, such as the requirement that a plan of action be established to prevent torture, improve prison conditions, provide access ramps, etc, or that such action be taken within a “reasonable” time-frame or with “all deliberate speed.” 

As such, it does not make sense to refer to “all available resources” or “progressive realization” with respect to only ESCR.  Neither does it make sense to try to qualify this phrase either by removing “discrimination” from its ambit, as the Working text does, or, as the EU has proposed, excepting “immediately enforceable” aspects of ESCR. Those formulations misunderstand the dynamic interaction between the “immediate” and “progressive” dimensions of human rights obligations. Thus, for example, in clarifying the meaning of Article 2.1 of the ICESCR, the Committee on ESCR has underscored in its General Comment No. 3 that the obligation to “take steps….by all appropriate means” to give effect to rights—what it considers the “central obligation” under art. 2.1 of that Covenant—is an obligation of “immediate effect” and is not, in itself, “qualified or limited by other considerations.” That is, the obligation to take all appropriate measures is absolutely immediate. A State can never use progressive realization or resource constraints as a justification for not immediately taking “all appropriate measures” to respect and ensure human rights.  However, the concept of “appropriateness” takes into account resource constraints on the part of the State and States can only be required to do what is reasonable, or appropriate under the circumstances. This same standard applies in the area of ESCR and CPR, as Louise Arbour underscored to this Committee on Friday. 

Perhaps the best example of the immediacy of the obligation to take all “appropriate measures” is the concept of “reasonable accommodation.” The obligation to provide reasonable accommodation is an immediate obligation. However, emphatically, this is not because it is an aspect of non-discrimination nor because it might be characterized as a “CPR.” It is because resource constraints are taken into account in the very concept of “reasonableness.” States are only required to do what is “reasonable” under the circumstances. That is, they are only required to take “appropriate measures.” 

Thus, in response to India’s concern about the duty to make all buildings accessible immediately, the obligation that is immediate is to “take all appropriate measures” to give effect to the right of equal access of all persons. That does not mean that all buildings must be immediately accessible. It means the obligation to take steps is immediate. An immediate plan of action needs to be put together, and then concerted efforts would need to be made to progressively fulfill that plan according to determined goals and benchmarks. That is the way all legal obligations and all human rights obligations work. Human rights, no matter how they are characterized, will not be interpreted to arrive at absurd results.

Thus, we come back to Costa Rica’s query: what is the value-added in referencing “progressive realization” in this treaty. Nothing. It serves no purpose, except to take us backwards. The standards in the treaty are clear: as referenced in every article, the obligation is to “take all appropriate measures to ensure” the rights recognized in this Convention. “Appropriate” is going to take contextual factors, the nature of the right and severity of the injury, levels of development, and resource constraints into account—whether the right is characterized as a traditional CPR or a traditional ESCR. The CRC protects ESCR and does not refer to progressive realization, CEDAW and CERD protect ESCR and do not refer to progressive realization. The African Charter and the European Convention protect ESCR and don’t refer to “progressive realization.” In overseeing these instruments, the European Court of HR, the African Commission on HR, and the U.N. treaty bodies all apply the exact same standards to them all—the obligation to take “all appropriate measures” under the circumstances. 

Differentiating between rights makes no sense. It only leads to perverse results and absurd outcomes. Let us avoid it—as the vast majority of human rights treaties have done—and delete ¶2.  

Thank you, Mr. Chair. 

� This is the “central obligation” for States Parties specified under both the ICCPR (art. 2.2: “to adopt such legislative or other measures as may be necessary to give effect to the rights recognized in the present Covenant”) and the ICESCR (General Comment No. 9, ¶1 of U.N. Committee on ESCR: “The central obligation in relation to the Covenant [on ESCR] is for States parties to give effect to the rights recognized therein.”). 








