Ad Hoc Committee on the Disability Convention, Seventh Session

Intervention by Mental Disability Rights International (MDRI)

on Draft Article 9 (Accessibility)
Thank you, Mr. Chairman. 

Mental Disability Rights International would like to support the position taken by the International Disability Caucus, and highlight two additional points not yet expressly raised in this discussion which we believe are of fundamental importance for this Convention. Both build on the positions taken by State delegations on this Article and are consonant with the IDC proposals. We decline to address the important issues on which clear consensus has already been reached by the Committee, such as the public/private dichotomy. 

First, a specific, but important point. MDRI is concerned about the lack of emphasis in this article on the right to programmatic access to services.  Effective and equal access to services is particularly important for persons with mental disabilities, for whom there may be significant obstacles to access that are not a product of the built environment.  In subparagraph 1, States Parties commit to ensure accessibility in a variety of contexts, including “the built environment, to transportation, to information and communications,” etc, but the term “services” appears only at the end as “and to other services.”  The placement of the word seems to suggest that it is modifying the previously listed items.  MDRI suggests that the words “programs and services” be added to the list directly after transportation or communications. This is a small change, but it will be crucial to ensuring that persons with mental disabilities have access to the services and programs that are so often inaccessible to them in practice. 

Second, MDRI continues to be alarmed at the lack of any reference in Article 9 to a “right to accessible environments and services, on an equal basis with others” or, in the words of the EU, “a right to equal access.” That is, accessibility continues to be framed purely as an obligation, rather than as a right. We note that this is a Convention about the rights of persons with disabilities and underscore that it is the specification of rights that is necessary when it comes to empowerment of persons with disability and enforcement of this Convention by individuals. An obligation means little in practical terms without a corresponding and enforceable right, and vice-versa. We expressed this concern at the sixth session—noting that accessibility was, at that time, the only substantive provision of the Convention not expressed as a right—but raise it again given that the concern is amplified by the new placement of Article 9 in Part I of the Convention—rather than in Part II where the substantive individual rights are collected. 

MDRI notes that, at the Sixth session, Canada urged moving the provisions on accessibility and non-discrimination further to the front of the Convention given their fundamental importance to PWD—a position supported by Serbia and Montenegro. We understood this as moving the relevant provisions to a higher position with regard to the substantive rights at issue, not moving it into the general provisions clauses, which refer to general principles and obligations, not to substantive rights. 

That State delegates understand accessibility to be a right, rather than a mere obligation, was highlighted by the interventions of the EU and Chile in their comments yesterday, Brazil and Chile in their comments today, as well as by Canada and a series of delegations at the 6th session. In making proposed amendments yesterday, the EU emphasized the element of equality and “equal access” that seemed missing in the Chair’s text. It also highlighted the link between accessibility and reasonable accommodation—reasonable accommodation, generally recognized as a right in domestic legislation, being understood as the individual side of accessibility. Chile, in turn, referred to the need for an express reference to the “right to accessible technology” and Brazil returned to emphasize the “right” to accessibility this afternoon. This reiterates the sentiments expressed by delegations at the 6th session. 

MDRI thus expresses a concern about both substance and structure with regard to Article 9. On the substantive side, MDRI feels strongly that accessibility should be framed as a right. MDRI supports the new text of the IDC. However, should the Chair’s text be retained, we think that this important issue can be addressed easily within that text, maintaining all current elements but adding the crucial concept of a right. Thus, ¶1, which currently states that “States Parties shall take appropriate measures to ensure accessibility for persons with disabilities,” could be rewritten to state: 

1. States Parties recognize the right of all PWD to full and effective access, on an equal basis with others, to the built environment, to transportation, to programs and services, and to information and communications, including information and communication technologies. To ensure this right, States Parties shall take all appropriate measures to identify and eliminate obstacles and barriers to such access that hinder the capacity of persons with disabilities to live independently and to participate fully in all aspects of life. These measures shall apply to, inter alia:

This formulation is both a strong rights-protective provision—emphasizing equal access, in line with the position of many State delegations, including the EU, Canada, and the Latin America block—while simultaneously taking into account resource constraints through the qualifier that only “appropriate” measures must be taken. 

Turning to the structure of the Convention, we note that draft Article 9 on accessibility is better placed in Part II of the Convention, albeit at the beginning. The same is true of Article 5, relating to equality and non-discrimination, which is a substantive right and not merely an obligation. Part I should be limited to general provisions that apply to all the protected rights recognized in the Convention. 

Thus, MDRI would propose that Part I includes the Purpose, General Principles, General obligations, and Awareness-raising. Part II would then include all of the substantive rights in the Convention, including the rights to equal accessibility and to non-discrimination and equality—that is, current Articles 5 and 9. 

With regard to this latter point on non-discrimination, it is worth highlighting that most human rights conventions—including the ICCPR, the American Convention on Human Rights, and the African Charter on Human and Peoples’ rights—have two non-discrimination/equality clauses—one framed as an obligation in Part I of the Convention, the other as a right in Part II. The first is generally included in the general obligations clauses as the principle of non-discrimination and applies to all of the rights recognized in the Convention. That is, a State violates its obligations under the Convention with respect to a given Convention right when it discriminates with respect to that right. The second—usually framed as equal protection of the law—is included as a protected right in and of itself. It differs from the non-discrimination obligation in that it is not limited to the rights recognized in the Convention, but rather extends to all rights recognized in domestic law. That is, a State violates a person’s right to equal protection of the law when it denies equal protection on the basis of rights not recognized in the Convention, but rather guaranteed in domestic law. 

In this way, non-discrimination and equal protection are guaranteed with regard to all rights and freedoms—both in and out of the Convention. We also believe that this will respond to Australia’s very valid and appropriate concern that the concept of reasonable accommodation not turn into a “let-out” provision allowing States to get out of their obligations with respect to substantive rights. The right to reasonable accommodation is a right. It is a substantive right, enforceable as such. It should not be limited to a general obligation. This is of fundamental concern in terms of effective practical enforcement of the Convention, and we urge the Committee to reconsider the placement of both Articles 5 and 9. Consistent with most international human rights treaties, they do not belong in Part I.  

In sum, MDRI proposes that the language of Article 9 be amended slightly to refer directly to the “right of accessibility on an equal basis with others” and that both Articles 9 and 5 be moved from Part I into Part II where they belong as substantive rights. This is in addition to mentioning “services and programs” directly in paragraph 1, rather than generally as “other services”—a point crucial for the right to equal accessibility of persons with mental disabilities in particular. 

Thank you. 

