MDRI proposed text


INTERNATIONAL MONITORING

Suggested Textual Amendments to Articles 34-48 of Chair’s Discussion Paper
Note: MDRI considers that, outside a flexible periodic reporting process (as sufficiently specified in the Chair’s discussion paper on international monitoring), the two key elements of any effective international supervisory or monitoring body are: (1) an individual communications procedure, and (2) a non-confidential procedure for inquiries, precautionary measure and onsite visits. Without these procedures, the treaty body for the Convention on the Rights of Persons with Disabilities will lack the ability to respond effectively to concrete situations of abuse affecting persons with disabilities and to effectively accompany processes of effective response. 

In this line, we offer the following suggested textual amendments to the Chair’s discussion paper, which we hope delegates will take up at the 8th Session of the Ad Hoc Committee. They draw broadly from the functions of the Inter-American Commission on Human Rights, as set out in the American Convention on Human Rights. In MDRI’s experience in regions around the world, this quasi-adjudicatory body—enjoying both promotional and protective functions—has provided the greatest protection to persons with disabilities suffering abuse of their internationally-recognized rights, as well as assistance to States in accompanying the process of reform. This is due to its broad and flexible mandate and the discretion left in the Commission itself to determine the nature of its response to different situations and the time-lines for, and nature of, the information that should be submitted to it by States Parties. We hope that it will provide a model for the Committee on the Rights of Persons with Disabilities. 

Article 34 – Committee on the Human Rights of Persons with Disabilities

[DELETE] For the purpose of examining the progress made by States Parties in achieving the realization of the obligations undertaken in the present Convention, there shall be established a Committee on the Rights of Persons with Disabilities (the Committee). 

REPLACE with “A Committee on the Rights of Persons with Disabilities (the Committee) shall be established for the purpose of monitoring fulfillment of the commitments made by the States Parties to this Convention.” 

[Justification: the purpose of the Committee should go beyond “examining progress,” which appears to refer to the periodic reporting process only.]

Article 35 – Establishment of the Committee

1.
The Committee shall consist of eighteen experts of high moral standing, and recognized competence and experience in the field covered by this Convention [replace “covered by this Convention” with “of human rights and disability”].  

2.
. . . 

3.
The members of the Committee shall be elected by secret ballot from a list of candidates possessing the qualifications and meeting the requirements set out in paragraphs 1 and 2 of this article, half of which is to be nominated by States Parties, and half of which is to be nominated by the [MAINTAIN ONLY “High Commissioner for Human Rights”.]

4.
Each State party may nominate one person from among its nationals [DELETE: “from among its nationals”—too prescriptive] in consultation with competent national bodies. [Nominations by the Secretary-General/High Commissioner for Human Rights shall also be made in consultation with competent national bodies.] 

. . . .

[ADD NEW ARTICLE 38bis – Functions of Committee. This is necessary to ensure Committee’s mandate is broad and flexible. Details can be spelled out in Committee’s Rules of Procedure. The following proposed text comes from Article 41 of the American Convention on Human Rights, with amendments to make it specific to the rights of persons with disabilities. It uses broad language to ensure that the Committee has the functional competence to adopt ad-hoc procedures as necessary and also to establish specific practices, as necessary, through its Rules of Procedure.]

The main function of the Committee shall be to promote respect for and defense of the human rights of persons with disabilities. In the exercise of its mandate, it shall have the following functions and powers:

a) to develop an awareness of the rights of persons with disabilities among the peoples of the world;
b) to make recommendations to the governments of the member states, when it considers such action advisable, for the adoption of progressive measures in favor of human rights within the framework of their domestic law and constitutional provisions as well as appropriate measures to further the observance of those rights;
c)  to prepare such studies or reports as it considers advisable in the performance of its duties;
d) to request the governments of the member states to supply it with information on the measures adopted by them in matters of the rights of persons with disabilities;
e) to respond, [through the General Secretariat of the United Nations,] to inquiries made by the member states on matters related to the human rights of persons with disabilities and, within the limits of its possibilities, to provide those states with the advisory services they request;
f) to take action on petitions and other communications pursuant to its authority under the provisions of Articles 45 through 48 of this Convention; and
g) to submit an annual report to the General Assembly of the United Nations.
Article 42 – Follow-up

1.
States Parties shall make their reports and the comments, observations and recommendations of the Committee on those reports, widely available to the public in their own countries [ADD: in accessible formats]. 

2.
. . . 

Article 43 – Annual report of the Committee

1.
The Committee shall report annually to the General Assembly of the United Nations on all its activities [ADD: “and shall make its reports public.”].

2.
. . . 

Article 45 – Individual communications

1.
[DELETE] A State party may, at the time of ratification or at any time afterwards, declare that it recognizes the competence of the Committee to receive and consider communications from or on behalf of individuals or groups subject to its jurisdiction claiming to be victims of a violation by this State party of the provisions of this Convention.  The Committee shall not receive a communication if it concerns a State party that has not made such a declaration.

REPLACE with: “Communications may be submitted by or on behalf of individuals or groups of individuals, under the jurisdiction of a State Party, claiming to be victims of a violation of any of the rights set forth in the Convention by that State Party. [Where a communication is submitted on behalf of individuals or groups of individuals, this shall be with their consent unless the author can justify acting on their behalf, as in circumstances when access to such individuals is impeded.]”

[Justification: The issue of opt-in or opt-out should be removed to a separate paragraph from this one, which establishes standing. The proposed text comes from OP-CEDAW Article 2, with an additional clause attached to the end of the second sentence to indicate the narrowness of the exception to consent. The bracketed last sentence may be omitted. We include it here only to emphasize two key principles: (1) petitions should not be submitted on behalf of individuals without their free and informed consent (informing them of the petition is not enough; they should have direct input in any individual communication lodged on their behalf); (2) there are some individuals for whom consent cannot be obtained because they are locked away in institutions without access to the outside world and without the outside world having access to them; their situation is akin to a “forced disappearance”—the precise reason this exception was specified in the OP-CEDAW. They need to have access to some form of international communication procedure—if only to ensure that they have the ability to be informed of and consent to a petition being lodged on their behalf for the alleged violation of other rights.]
NEW PARAGRAPH 1.BIS (Opt-out procedure)

1bis. A State party may, at the time of ratification or at any time afterwards, declare that it does not recognize the competence of the Committee to receive and consider the communications referenced in paragraph 1. 

[Justification: If there is an option at all with respect to individual petitions, it should be an opt-out and not an opt-in. We note that there is no option (either opt-in or opt-out) for individual petitions submitted to the Inter-American Commission on Human Rights against States Parties thereto (there is only an opt-in provision for State-to-State petitions.)]

2.
The Committee shall consider a communication inadmissible when:

(a)
the communication is anonymous;

(b) [DELETE] the communication constitutes an abuse of the right of submission of such communications or is incompatible with the provisions of this Convention;

[Justification: This deletion simply avoids redundancy—it is fully covered by ¶2.c (“manifestly ill-founded”) 

(c)
is manifestly ill-founded or not sufficiently substantiated;

(d)
. . . ; or when

(e) all effective available domestic remedies have not been exhausted.  This rule shall not apply where the application of the remedies is unreasonably prolonged [ADD: “, the domestic legislation of the state concerned does not afford due process of law for the protection of the right or rights that have allegedly been violated or the party alleging violation of his or her rights has been denied access to the remedies under domestic law or has been prevented from exhausting them.”] 

[Justification: These are the two additional generally-recognized exceptions to the exhaustion rule in international law. This proposed text—which comes directly from American Convention art. 46.2.a) and b)—could be streamlined provided the two additional exceptions are recognized. If not, a negative inference might be taken. A more streamlined formulation might read “unreasonable prolonged or unlikely to bring effective relief,” allowing for further specification in the Committee’s Rules of Procedure]

3.
[DELETE.] Unless the Committee considers a communication inadmissible without reference to the State party concerned, the Committee shall bring that communication confidentially to the attention of the State party concerned.  Within six months, the receiving State party shall submit to the Committee written explanations clarifying the matter and the remedy, if any that may have been provided.

REPLACEMENT TEXT: “Unless the Committee considers a communication inadmissible without reference to the State party concerned, the Committee shall transmit the communication to the State Party concerned. That State Party shall submit to the Committee written explanations clarifying the matter and the remedy, if any that may have been provided, within a reasonable period to be determined by the Committee in accordance with the circumstances of each case.”
[Justification: There is no need for this process to be “confidential.” This treaty body should move away from confidential procedures and should try to maintain as much openness as possible. It is sufficient to simply state that the Committee shall transmit the communication to the State Party concerned. At the same time, specific time limits should not be specified in the text of the Convention. The example of the Inter-American Commission should be followed, in which the Commission itself sets the prescribed time for receipt of a State response based on the severity and urgency of the matter under consideration. The American Convention text states that “This information shall be submitted within a reasonable period to be determined by the Commission in accordance with the circumstances of each case.” 

To be clear on the procedure to be used, and to ensure that the principle of adversariality and representation is adequately respected in the individual communications procedure, we recommend that the procedure followed by the Inter-American Commission be followed by the Committee. The quasi-judicial process used by the Commission is fair and sufficiently interactive that the views of both parties can be fully expressed, allowing the details and complexity of the matter under consideration to be fully understood. As such, it forms a good basis for the Committee, if it is also to be an effective body whose work is respected by both governments and civil society. We include the proposed text below, which is based on Articles 48-51 of the American Convention. 

3. When the Committee receives a petition or communication alleging violation of any of the rights protected by this Convention, it shall proceed as follows:
a. If it considers the petition or communication admissible, it shall request information from the government of the state indicated as being responsible for the alleged violations and shall furnish that government a transcript of the pertinent portions of the petition or communication. This information shall be submitted within a reasonable period to be determined by the Committee in accordance with the circumstances of each case.
b. After the information has been received, or after the period established has elapsed and the information has not been received, the Committee shall ascertain whether the grounds for the petition or communication still exist. If they do not, the Committee shall order the record to be closed.
c. The Committee may also declare the petition or communication inadmissible or out of order on the basis of information or evidence subsequently received.
d. If the record has not been closed, the Committee shall, with the knowledge of the parties, examine the matter set forth in the petition or communication in order to verify the facts. If necessary and advisable, the Committee shall carry out an investigation, for the effective conduct of which it shall request, and the states concerned shall furnish to it, all necessary facilities.
e. The Committee may request the states concerned to furnish any pertinent information and, if so requested, may hear oral statements or receive written statements from the parties concerned.
f. The Committee shall place itself at the disposal of the parties concerned with a view to reaching a friendly settlement of the matter on the basis of respect for the human rights recognized in this Convention.
4. However, in serious and urgent cases, only the presentation of a petition or communication that fulfills all the formal requirements of admissibility shall be necessary in order for the Committee to conduct an investigation with the prior consent of the state in whose territory a violation has allegedly been committed.

5. If a friendly settlement has been reached in accordance with paragraph 1.f of Article 48, the Committee shall draw up a report, which shall be transmitted to the petitioner and to the States Parties to this Convention, and shall then be communicated to the Secretary General of the Organization of American States for publication. This report shall contain a brief statement of the facts and of the solution reached. If any party in the case so requests, the fullest possible information shall be provided to it.
6. If a settlement is not reached, the Committee shall, within the time limit established by its Statute, draw up a report setting forth the facts, stating its conclusions, and making pertinent recommendations. Where appropriate, it shall prescribe a period within which the state is to take the measures that are incumbent upon it to remedy the situation examined. If the report, in whole or in part, does not represent the unanimous agreement of the members of the Committee, any member may attach to it a separate opinion. 
7. The report shall be transmitted to the states concerned. In transmitting the report, the Committee may make such proposals and recommendations as it sees fit. 
8. The State party shall submit to the Committee, within a reasonable period to be determined by the Commission in accordance with the circumstances of each case, a written response, including information on any action taken in the light of the views and recommendations of the Committee.

9. The Committee may invite the State party to submit further information about any measures the State party has taken in response to its views or recommendations, if any, including as deemed appropriate by the Committee, in the State Party’s subsequent reports under article 38 of this Convention. Appropriate follow-up shall be provided, as required. 




***

***

***

4. [DELETE THIS PARAGRAPH (Concept moved to separate paragraph below)] At any time after the receipt of a communication and before a determination on the merits has been reached, the Committee may transmit to the State party concerned for its urgent consideration a request that the State party take such interim measures as may be necessary to avoid possible irreparable damage to the victim or victims of the alleged violation. Where the Committee exercises its discretion, this does not imply a determination on admissibility or on the merits of the communication.

[Justification: Availability of interim measures, by virtue of their urgency, should not be limited to the period between the submission of a petition and a merits decision by the Committee. In other systems, they are available both before a petition is submitted and after a decision on the merits has been issued. This is essential to serve their purpose of protecting individuals from grave, urgent and irreparable harm. In urgent situations there is insufficient time to exhaust domestic remedies and file a petition on the merits before seeking precautionary measures.]
5.
[DELETE PARAGRAPH.] The Committee shall consider communications in the light of information made available to it by their authors and by the State party concerned, provided that this information is transmitted to the parties concerned.

[Justification: Not necessary to include this here. The principle of adversariality is well-established in quasi-adjudicatory procedures. At the same time, it might prohibit the receipt of amicus briefs to the extent the Committee decides that this may be useful, as the regional systems have so decided. The Committee should have the freedom to regulate this through its Rules of Procedure, as it sees fit, while always respecting the principle of adversariality.]
6.
[DELETE PARAGRAPH]. The Committee shall hold closed meetings when examining communications under the present article. After examining a communication, the Committee shall transmit its views and recommendations, if any, to the parties concerned 

[Justification: This concept is moved to proposed text above in bold. There is no need, however, to specify “closed meeting,” as this is general practice when Committee members make a decision about a case. It risks being misinterpreted to prevent oral interventions should the Committee at some time find this useful and appropriate.]

7.
[DELETE PARAGRAPH.] The State party shall give due consideration to the views of the Committee, together with its recommendations, if any, and shall submit to the Committee, within six months, a written response, including information on any action taken in the light of the views and recommendations of the Committee.

[Justification: This concept is moved to proposed text above in bold, deleting any reference to fixed time frames—which should be left to the discretion of the Committee according to the circumstances of the case before it.]
8.
[TEXT MOVED TO MODIFIED ART. 45(9).] The Committee may invite the State party to submit further information about any measures the State party has taken in response to its views or recommendations, if any, including as deemed appropriate by the Committee, in the State Party’s subsequent reports under article 38 of this Convention.

Article 46 – Inquiry procedure [REPLACE WITH: “Precautionary Measures”]

[REPLACE ENTIRE TEXT WITH FOLLOWING LANGUAGE:

1.    In serious and urgent cases, and whenever necessary according to the information available, the Committee may, on its own initiative or at the request of a party, request that the State concerned adopt precautionary measures to prevent irreparable harm to persons. 
 
2.     The Commission may request information from the interested parties on any matter related to the adoption and observance of the precautionary measures.

 
3.    The granting of such measures and their adoption by the State shall not constitute a prejudgment on the merits of a case. 
 

4.    If it deems it necessary and advisable, the Commission may carry out an on‑site investigation with the consent of the State concerned, for the effective conduct of which it shall request and the State concerned shall furnish all pertinent facilities.
[DELETE FOLLOWING TEXT—this too closely approximates the confidential 1503 procedure of the Commission on Human Rights, which has proved ineffectual. Inquiries or investigations of “grave and systematic violations” should not be “confidential” and should not be subject to fixed 6 month time limits. Discretion must be left with the Committee to respond effectively. Also, there should be no opt-out for this provision. Most treaty bodies have already established this practice in their ad-hoc work and do not recognize opt-outs, except for onsite visits. We should not take a step backwards with this treaty body.]

1.
If the Committee becomes aware of reliable information indicating grave or systematic violations by a State party of rights set forth in the Convention, the Committee shall invite that State party to cooperate in the examination of the information and to this end to submit observations with regard to the information concerned.

2.
Taking into account any observations that may have been submitted by the State party concerned as well as any other reliable information available to it, the Committee (may designate one or more of its members), to conduct an inquiry and to report urgently to the Committee.  Where warranted and with the consent of the State party, the inquiry may include a visit to its territory.

3.
After examining the findings of such an inquiry, the Committee shall transmit these findings to the State party concerned, together with any comments and recommendations.

4.
The State party concerned shall, within six months of receiving the findings, comments and recommendations, transmitted by the Committee, submit its observations to the Committee.

5. 
Such an inquiry shall be conducted confidentially and the cooperation of the State party shall be sought at all stages of the proceedings. 

6.
The Committee may invite the State party concerned to include in its report under article 38 of this Convention, details of any measures taken in response to an inquiry conducted under this article.

7.
The Committee may, if necessary, after the end of the period of six months referred to in article 46.4, invite the State party concerned to inform it of the measures taken in response to such an inquiry. (OP to CEDAW, articles 8 and 9)

8.
At the time of signature or ratification of the present Convention, or accession thereto, a State party may declare that it does not recognize the competence of the Committee provided for in this article.  Any State party having made such a declaration may, at any time, withdraw it by notification to the Secretary-General (CEDAWOP, article 10).

Article 47 – Interstate complaints procedure

[DELETE AS UNNECESSARY] 
Article 48  - Studies, thematic work and visits to States parties

1.
The Committee may recommend to the General Assembly to request the Secretary-General to undertake on its behalf studies on specific issues relating to the rights of persons with disabilities. [ADD: “It may also undertake such studies on its own behalf.”]

2.
The Committee may conduct thematic consultations with States parties, United Nations bodies and other competent international and national bodies on any matter addressed in this Convention (based on discussion day/ thematic discussion practice)

ADD NEW 2BIS. “The Committee may decide to hold hearings on its own initiative or at the request of an interested party.  The decision to convoke the hearings shall be made by the President of the Committee, at the proposal of the Secretariat.”

[Justification: One of the most effective promotional mechanisms in the inter-American human rights system is the practice of the Inter-American Commission on Human Rights to grant thematic hearings on different subjects affecting the rights protected in the American Convention. This allows civil society to present information to the Commission, in a non-contentious manner, about broad human rights issues affecting persons in particular countries. (Hearings are usually granted for one hour.) This serves to aid the Commission’s understanding of distinct human rights issues, as well as facilitate civil society’s interaction with and understanding of the inter-American human rights organs. It can lead to the Commission drafting thematic reports on distinct issues to the extent patterns of abuse across the continent become evident on a particular matter.] 
3.
With the consent of the State party, the Committee may conduct a visit to its territory, in particular to provide assistance on implementation of the Convention.  The Committee may also convene national, sub-regional and regional seminars on any aspect of the Convention. (practice of treaty bodies)

Article 49

Each State party undertakes to make widely known and give publicity to the Convention and to facilitate access to information about the work and recommendations of the Committee, in  particular on matters involving that State party (CEDAWOP article13 modified).
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