In the United Nations

Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities

Intervention by

People with Disability Australia Incorporated

(Australian) National Association of Community Legal Centres

Article 2: Definitions
Mr Chairperson: 

This intervention is made on behalf of People with Disability Australia and the Australian National Association of Community Legal Centres. Thank you for the opportunity to address the Ad Hoc Committee.

We strongly urge the Ad Hoc Committee to support the incorporation of a broad and inclusive definition of disability into the Convention.

It is critical that the class of persons entitled to the protections provided in the Convention is clearly identified.  Failure to identify this class will result in some States denying the protection of the Convention to particular groups.  It will therefore mean the perpetuation of the very human right violations this Convention has been developed to eliminate.  Groups most at risk include persons with psychosocial disability, who are not recognised as persons with disability in many countries.
We have noted with concern suggestions that if a definition of disability is to be included that it might be limited to “mental”, “physical” and “sensory” impairment.  Whilst this may appear to be a broad formulation, it is fact unnecessarily limiting, and has been determined by courts in some countries to exclude conditions such as epilepsy, learning disability (for example, dyslexia) and long-term health conditions such as HIV/AIDS.
We are also concerned by the potential incorporation of “substantial limitation”, or like term, in the definition.  This term is utilised in both the US and UK definition of disability and has at least two very significant problems.  First, it has been interpreted by courts to deprive persons who have an impairment that can be alleviated by an aid, appliance, or even medication, of the protection of non-discrimination legislation on the basis that with the aid or appliance or medication the person does not experience a “substantial limitation”.

Second, it requires persons with disability to prove at the threshold that they experience a “substantial limitation”.  This leads to serious problems when the individual must then show that the adjustment they require is proportionate or does not represent an unjustifiable hardship.  Victory at the first hurdle may inevitably lead to defeat at the second.  We would not want to see these problems cemented in this Convention.  The reference to “essential activities of daily life” is also potentially too restrictive.  For example, it might not be interpreted to include the ability to use a mobile ‘phone or attend a theatrical performance, on the basis that these are “non-essential activities”.
From a legal perspective, it is important that the obligations imposed on States by the Convention are clearly ascertainable.  Unless the population group to whom this Convention applies is ascertainable, it will give rise to uncertainty and conflict, particularly in relation to any monitoring and communication procedures provided under the Convention.

This Convention has been described as a ‘visionary’ document.  By including a broad and inclusive definition of disability in this Convention, we will stimulate the fundamental changes required in some societies to protect the human rights of some groups, not included within traditional concepts of disability.
In this respect we urge State Parties to re-examine the three proposals for a definition of disability contained in the Bangkok draft for this Convention which are very successfully framed within the social model while at the same time clearly identifying the persons protected by the Convention.  These proposals appeared to receive wide in principle support from government, intergovernmental and non government organisations in the Asia Pacific region.  In particular, we commend to the Ad Hoc Committee Proposal B.
Turning briefly to another issue, we strongly support those States that have called for the replacement of the term “disproportionate burden” with the term “unjustifiable hardship”.  “Disproportionate burden” sets the benchmark for compliance too low, and the word “burden” perpetuates a very negative portrayal of persons with disability as “burdens on society” and is inconsistent with a rights-based approach.
Thank you for the opportunity to address the Ad Hoc Committee.
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