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United Nations

draft “International Convention on the Rights of Persons with Disabilities"

(Version: Annex II to Report of the 7th session of the UN Ad Hoc Committee, document A/AC.265/2006/2 of 13 February 2006)

Drafting proposals and comments by the Council of Europe Secretariat

(21 April 2006)

Preamble

Drafting proposal: 
We would suggest to keep the paragraph after (v), which is currently in square brackets, in the text of the draft Convention: 

“[Convinced that the family, as the fundamental group of society, should receive support, information and services to enable it to contribute towards the full and equal enjoyment of the rights of persons with disabilities, […]]”

Comments: 

This suggestion aims at bringing the text of the draft UN Convention in line with the work, position and forthcoming recommendations and guidelines of the Council of Europe Ad hoc Group of Experts on community living (deinstitutionalization) of children with disabilities. 

Article 2 (Definitions)
Drafting proposal:

““Universal design” and “inclusive design” mean the design of products, environments, programmes and services to be accessible and usable by all people, to the greatest extent possible, without the need for adaptation or specialized design.”

Comments:

As regards the notion of “universal design”, we would suggest the above drafting proposal to bring the draft UN Convention text in line with the definition of “universal design” used in Council of Europe Resolution ResAP(2001)1 on the introduction of the principles of universal design into the curricula of all occupations working on the built environment, and in Recommendation Rec(2006)5 on the Council of Europe Action Plan to promote the rights and full participation of people with disabilities in society: improving the quality of life of people with disabilities in Europe 2006-2015.

Moreover, and as a more general comment on this provision, the text envisages a definition of either one or both “disability”/”persons with disabilities” in its Article 2. The wording of such definition(s) is not spelt out in the current draft. It appears difficult to build consensus on a working definition(s) given the myriad of terminologies used at national level.  It would be important to ensure that if a final consensus on the above-mentioned definition(s) is reached, it would not lead to an exclusive/restrictive scope of the term, which would therefore be difficult to reconcile with the universal aim of the draft Convention, ie. the full realisation on an equal basis of all human rights and freedoms for all persons with disabilities.

In the absence of a definition of disability, we believe there is  a need to refer to the situations of “perceived disability”. Previous versions of the draft Convention addressed this issue through Article 7.2.b on forms of discrimination (i.e., direct, indirect and systemic discrimination; actual or perceived disability). The former Articles 7.2.a and b have been incorporated to a large extent into the definition of “discrimination on the basis of disability”; however, such definition does no longer refer to the distinction between actual or perceived disability. This legislative silence acquires greater significance in connection with the current wording of Article 4. 

We can understand the complexity of a reference to perceived disability. However, it is true that many persons with a history of mental health problems make a complete recovery. Nevertheless, they subsequently meet discrimination, particularly in employment contexts on the grounds of their history which, of itself, is perceived as indicating a disability. 

Article 4 (general obligations)

Drafting proposal:

We suggest to delete the expression “[…] with disabilities […]” from the first part of the sentence.  

Comments:

Previous versions of the draft Convention provided that : “States Parties undertake…all human rights and fundamental freedoms for all individuals within their jurisdiction without discrimination of any kind on the basis of disability…” 

The new wording refers to “….fundamental freedoms of persons with disabilities without discrimination of any kind on the basis of disability…” This change seems thereby to exclude persons who may be perceived as disabled.  

Article 10 (Right to life)

Drafting proposal:

We would suggest that it is important (and appropriate) to keep the word “[…] persons […]” in this provision (or add “everyone”) and delete the words “”human being”. 

Comments:

The expression “persons” in the affirmation of the right to life, has been replaced with the expression “human being”. This is not without implications for the scope of the provision with regard to the human embryo and foetus and is not in line with the wording of Article 3 of the Universal Declaration of Human Rights and Article 2 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (which use “everyone” in English and “personne” in French). 

There is no agreement on the question of the status of the embryo and the foetus - as acknowledged by the European Court of Human Rights in the Case Vo v. France of July 2004 where the Court stated that “the issue of when the right to life begins comes within the margin of appreciation which the Court generally considers that States should enjoy in this sphere, notwithstanding an evolutive interpretation of the Convention …Having regard to the foregoing, the Court is convinced that it is neither desirable, nor even possible as matters stand, to answer in the abstract the question whether the unborn child is a person for the purposes of Article 2 of the Convention.” 

Moreover, Article 1 of the Council of Europe Convention on Human Rights and Biomedicine does not use these terms as being necessarily equivalent: “Parties to this Convention shall protect the dignity and identity of all human beings and guarantee everyone, without discrimination, respect for their integrity and other rights and fundamental freedoms with regard to the application of biology and medicine”.

Article 12 (equal recognition before the law)

Drafting proposal:

We would suggest that paragraph 2(b) of this Article reads as follows: 

“(b) where States Parties provide for a procedure, which shall be established by law, for the appointment of personal representation as a matter of last resort, such a law shall provide appropriate safeguards, including the right of the person concerned to be heard in person and regular review of the appointment of and decisions made by the personal representative by a competent, impartial and independent tribunal.  The appointment and conduct of the personal representative shall be guided by principles consistent with this Convention and international human rights law.”

Comments:

The right of the person concerned to be heard in person in any proceedings which could affect their legal capacity would in principle fall under Article 6 of the European Convention on Human Rights (ECHR) and the requirement of a fair and public trial. In the UN context it may suffice to stress the right of the person concerned to be heard in person. This has been a principle laid down in 1999 by the Council of Europe Committee of Ministers (Recommendation R(99)4 on principles concerning the legal protection of incapable adults, 23 February 1999, Principle 13 – Right to be heard in person: “The person concerned should have the right to be heard in person in any proceedings which could affect his or her legal capacity”). 

This principle was recently expressly endorsed by the European Court of Human Rights, judgment in H.F. v. Slovakia, judgment of 8 November 2005, paragraph 42. 

The need for all competent authorities’ direct contact with the person concerned is further corroborated, inter alia, by Principle 12, paragraph 2, of the said CM Recommendation: “No measure of protection which restricts the legal capacity of an incapable adult should be taken unless the person taking the measure has seen the adult or is personally satisfied as to the adult’s condition…” 

This drafting proposal would also apply, mutatis mutandis, to the alternative text, paragraph 2 ter.

Article 14 (liberty and Security of the Person)

Drafting proposal:

1. States Parties shall ensure that persons with disabilities, on an equal basis with others, 

[…] 

(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in conformity with the law, and in no case shall the existence of a disability alone justify a deprivation of liberty.

Article 15 (freedom from torture or cruel, inhuman or degrading treatment or punishment)

Drafting proposals:

A. We would suggest that the title of this Article be slightly reworded, to read as follows:

“Freedom from torture and cruel, inhuman or degrading treatment or punishment.”

B. We would also suggest that consideration be given to including, in a third paragraph or at the end of the second paragraph, a provision concerning the use of means of physical restraint notably in the setting of social care institutions accomodating persons with intellectual disabilities and institutions providing psychiatric treatment. 

C. We would finally suggest to include a specific Article on research which could be drafted along one of the following alternatives:

a. a general statement, for example: “Parties shall provide adequate protection of persons with disabilities, in particular those not able to consent, with respect to their participation in medical or scientific research.” 

b. a more detailed regulation. (along the line of Article 17 of the Council of Europe Convention on Human Rights and Biomedicine
, whose provisions are also found in slightly less precise terms in Article 7 of the UNESCO Universal Declaration on Bioethics and Human Rights.)

D. We would also suggest to move the reference to the protection of persons with disabilities against medical or scientific experimentation from paragraph 1 of this Article to Article 17 (Protecting the integrity of the person). Indeed, and in spite of the precedent of Article 7 of the International Covenant on civil and political rights (which was understandable in a particular historical context), we think it is inappropriate nowadays to deal in the same provision with two issues which should be kept as distinct: torture and medical or scientific research. We are clearly in favour of splitting these two issues in two different Articles, one to prohibit torture, the other one to frame appropriate conditions for research.

Comments:

As regards the first drafting suggestion, since the title of Article 15 refers to “freedom”, (as opposed to the negative formula “No-one shall be subjected to…” which appears, e.g., in Article 7 of the ICCPR) it is better to use the word “and” so as to avoid misinterpretations and to make it absolutely clear that this “freedom” relates to all treatment/punishment mentioned. 

Regarding the second drafting suggestion, reference is made to the relevant standards of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT). An extract of these standards appears in the Appendix hereafter.

Finally, as regards the third and fourth drafting suggestions, we have some concerns with respect to the wording of the second part of Article 15(1) which refers to medical or scientific “experimentation”. In a particular drafting context where concerns have already emerged on the potentially discriminatory repercussions of certain terminology (e.g., explicit reference to the term “legal representation” in Article 12), we suggest avoiding the emotive term “experimentation”. We understand that the wording is derived from the ICCPR (Article 7), but the message this would send in a more modern text as the present one is far from ideal. We suggest rather referring to the word “research”. 

Article 17 (protecting the integrity of the person)

Comments:

The difference between “forced intervention” or “forced institutionalization” (paragraph 2) and ”involuntary intervention” and “involuntary treatment” (paragraphs 3 and 4) is not clear. Is paragraph 2 an absolute prohibition or is paragraph 4 an exception to the general rule? If so, what about a possible exception for “institutionalization”? “

It is very important to differentiate two different situations that may occur depending on whether the person concerned has or has not the capacity to consent. 

With regard to Article 17(4) on involuntary treatment, some criteria (Article 18 of Rec(2004)10) and principles (Article 19 of Rec(2004)10) set by Rec(2004)10 could be usefully looked at: 

criteria (all of them to be met): 

- the person’s condition represents a significant risk of serious harm to his or her health or to another person;

- no less restrictive means of providing appropriate care are available 

- the opinion of the person concerned has been taken into consideration

principles:

Involuntary treatment should:

- address specific clinical signs and symptoms

- be proportionate to the person’s state of health

- form part of a written treatment plan

- be documented

- where appropriate, aim to enable the use of treatment acceptable to the person as soon as possible 

Article 25 (health)

Drafting proposal: 

Paragraph (a): we would suggest to keep the reference to sexual and reproductive health services, currently in square brackets, in the text of the draft Convention. 

Comments:

This drafting proposal aims at bringing the text of the draft Convention more in line with Recommendation Rec(2006)5 on the Council of Europe Action Plan to promote the rights and full participation of people with disabilities in society: improving the quality of life of people with disabilities in Europe 2006-2015, in particular its Action Line 9 Health Care.

We also welcome the explicit reference to “quality” of health services in Article 25(b) and would like to suggest adding the notion of “equitable access” in Article 25(d) concerning medical care (absence of unjustified discrimination, but recognition that medical care requires close attention to the needs of each patient). 

Article 26 (habilitation and rehabilitation)

Drafting proposal: 

In footnote 5 States are invited to consider deleting paragraph 2 on training in this article. We would agree with that proposal. 
Comments:

Article 4 (general obligations), paragraph 1 (h), sufficiently covers the issue of training of professionals and staff working with persons with disabilities.

Article 27 (work and employment)

Drafting proposal: 

Article 1 (c): “To ensure that persons with disabilities are able to exercise their labour and trade union rights [on an equal basis with others and in accordance with national laws of general application];”

We would suggest to keep the text currently in square brackets, thus the text would read as follows: 

“To ensure that persons with disabilities are able to exercise their labour and trade union rights on an equal basis with others and in accordance with national laws of general application;”

Comments:

We would argue that in the context of labour rights, the aspect of non-discrimination (“on an equal basis with others”) should be clearly stressed. 

Article 28 (adequate standard of living and social [protection])
Drafting proposal: 

We would suggest to keep the term social protection, currently in square brackets in the title and the paragraphs of the Article, in the text of the draft Convention. 

Comments:

This drafting proposal aims at bringing the text of the draft Convention more in line with Recommendation Rec(2006)5 on the Council of Europe Action Plan to promote the rights and full participation of people with disabilities in society: improving the quality of life of people with disabilities in Europe 2006-2015, in particular its Action Line 11 (Social Protection).

Article 31 (statistics and data collection)

Drafting proposal:

We would suggest to broaden the text of paragraph 1.(a) to:

“(a) Comply with legally established safeguards, including legislation on data protection, to ensure confidentiality and respect for the privacy of the persons concerned with disabilities;” 
Comments:

In our work, the issue of confidentiality and data protection often arises. The Council of Europe Steering Committee on Bioethics (CDBI) has concluded, in various contexts, that it is not helpful to have what can only be a partial enumeration of data protection rules in any instrument whose focus is not on data protection (e.g. the Council of Europe Convention on Human Rights and Biomedicine) and therefore a general reference to the other laws governing these matters is a preferable approach.  

As regards the information collected concerning persons with disabilities, it would be helpful to recognise that such information may, directly or indirectly, concern other persons, notably family members. For example, a genetic disorder may give rise to disability. Information collected on that person’s health may be of direct relevance to family members. Secondly, family members may be acting as carers. 

Appendix

Council of Europe Committee for the Prevention of Torture (CPT) standards concerning persons with disabilities

(Extracts from CPT’s general reports)

In various member states of the Council of Europe, the CPT has also carried out visits to social welfare homes where persons, including those with learning disabilities, are deprived of their liberty by a public authority. In this connection, the following standards, developed in the context of the "Involuntary placement in psychiatric establishments" (cf. 8th General Report; document CPT/Inf (98) 12) are applied mutatis mutandis:

“E.
Means of restraint

1.
In any psychiatric establishment, the restraint of agitated and/or violent patients may on occasion be necessary. This is an area of particular concern to the CPT, given the potential for abuse and ill-treatment.


The restraint of patients should be the subject of a clearly-defined policy. That policy should make clear that initial attempts to restrain agitated or violent patients should, as far as possible, be non-physical (e.g. verbal instruction) and that where physical restraint is necessary, it should in principle be limited to manual control.


Staff in psychiatric establishments should receive training in both non-physical and manual control techniques vis-à-vis agitated or violent patients. The possession of such skills will enable staff to choose the most appropriate response when confronted by difficult situations, thereby significantly reducing the risk of injuries to patients and staff. 

2.
Resort to instruments of physical restraint (straps, straitjackets, etc.) shall only very rarely be justified and must always be either expressly ordered by a doctor or immediately brought to the attention of a doctor with a view to seeking his approval. If, exceptionally, recourse is had to instruments of physical restraint, they should be removed at the earliest opportunity; they should never be applied, or their application prolonged, as a punishment.


The CPT has on occasion encountered psychiatric patients to whom instruments of physical restraint have been applied for a period of days; the Committee must emphasise that such a state of affairs cannot have any therapeutic justification and amounts, in its view, to ill-treatment.

3.
Reference should also be made in this context to the seclusion (i.e. confinement alone in a room) of violent or otherwise "unmanageable" patients, a procedure which has a long history in psychiatry.


There is a clear trend in modern psychiatric practice in favour of avoiding seclusion of patients, and the CPT is pleased to note that it is being phased out in many countries. For so long as seclusion remains in use, it should be the subject of a detailed policy spelling out, in particular: the types of cases in which it may be used; the objectives sought; its duration and the need for regular reviews; the existence of appropriate human contact; the need for staff to be especially attentive.


Seclusion should never be used as a punishment.

4.
Every instance of the physical restraint of a patient (manual control, use of instruments of physical restraint, seclusion) should be recorded in a specific register established for this purpose (as well as in the patient's file). The entry should include the times at which the measure began and ended, the circumstances of the case, the reasons for resorting to the measure, the name of the doctor who ordered or approved it, and an account of any injuries sustained by patients or staff.


This will greatly facilitate both the management of such incidents and the oversight of the extent of their occurrence.”

� See also Article 6, paragraph 3, of the Council of Europe Convention on Human Rights and Biomedicine, Oviedo, 1997, providing that “[t]he individual concerned shall as far as possible take part in the authorisation procedure [regarding consent to an intervention in the health field]”.


� Article 17 –	Protection of persons not able to consent to research





	1	Research on a person without the capacity to consent as stipulated in Article 5 may be undertaken only if all the following conditions are met:


		i	the conditions laid down in Article 16, sub-paragraphs i to iv, are fulfilled;


		ii	the results of the research have the potential to produce real and direct benefit to his or her health;


		iii	research of comparable effectiveness cannot be carried out on individuals capable of giving consent;


		iv	the necessary authorisation provided for under Article 6 has been given specifically and in writing; and


		v	the person concerned does not object.





	2	Exceptionally and under the protective conditions prescribed by law, where the research has not the potential to produce results of direct benefit to the health of the person concerned, such research may be authorised subject to the conditions laid down in paragraph 1, sub-paragraphs i, iii, iv and v above, and to the following additional conditions:


		i	the research has the aim of contributing, through significant improvement in the scientific understanding of the individual's condition, disease or disorder, to the ultimate attainment of results capable of conferring benefit to the person concerned or to other persons in the same age category or afflicted with the same disease or disorder or having the same condition;


		ii	the research entails only minimal risk and minimal burden for the individual concerned.








