Fact Sheet: 

The Necessity for a Separate Treaty Body

This fact sheet is based on a review of the coverage of disability rights in available Concluding Observations/Comments for reports of the States Parties to the existing treaty bodies for the period 2000-2006.   In reviewing this jurisprudence, we considered references to “disability”, “handicapped” and “vulnerable groups”,
 which, in the UN context, can include persons with disabilities. 

The Concluding Observations/Comments comprise the treaty bodies final comments on the content of a State party’s report. These are an important tool for the State parties’ future action, because it is here that the treaty bodies express concerns and offer recommendations to the State parties for addressing those concerns. By surveying the Committees’ coverage of disability issues in the Concluding Observations/Comments, we can see that it is critical that the Convention on Rights of Persons with Disabilities (the “Convention”) has a separate expert treaty body to monitor its implementation.
The conclusions drawn from this review are:

· Existing treaty bodies already have a sufficient workload and competing priorities.

· Existing treaty bodies have not addressed disability in any significant or meaningful way (and often use unacceptable standards and terminology).

· Existing treaty bodies do not have expertise in disability. It should be noted in this regard that the existing treaty bodies have not been following the Convention negotiations in any meaningful way.

· There has not been an obvious increase disability related recommendations since the initiation of the Convention negotiation process in 2002.
General Overview

The 2002 UN Study on Disability and Human Rights concluded that “[i]t must be frankly acknowledged that the treaty monitoring bodies will continue to have many different constituencies to keep in focus and many intractable and general issues to wrestle with.  The pressure they are under is bound to increase.  In other words, there is probably a limit to the extent to which these bodies can focus disability – a limit that is explained by other pressing priorities.  This is in no sense a criticism of the bodies concerned.  It is simply a recognition of the reality that other matters will always compete for their attention.”

The statistics outlined below demonstrate that competing priorities will always remain a significant challenge. Indeed, a review of how treaty bodies address “vulnerable” particularly highlights why disability rights do not receive the attention it deserves. As noted above, “vulnerable groups” may or may not include persons with disabilities. Based on the Concluding Comments/Observations reviewed, examples of who is considered “vulnerable” include Roma, foreigners and Italians of foreign origin, ethnic minorities, indigenous (and indigenous children), tribal groups, single mothers, prisoners, children under five years of age, children living in remote or rural areas, rural women, pregnant women, nursing mothers, elderly or older persons, refugees, women, children, homeless children, abused and neglected children, children in difficult circumstances, children affected or/and infected by HIV/AIDs, children living in poverty, street children, unaccompanied and separated refugee children, asylum seeking children, children of African descent, children in conflict with the law, orphans, child domestic workers, returnee children, children of parents without a residence permit, Dalit, children in conflict areas and camps, immigrants, Carib Indian children, aboriginal, ethnic and linguistic minorities, fostered children, child laborers, separated children, children born out of wedlock, Haitian immigrant children, Maori children, non-citizens, Akhdam children, children living in institutions, children deprived of a family environment, victims of abuse, sexual exploitation, and trafficked children, sexual minorities, and minors.   

As the foregoing list indicates, persons with disabilities may not necessarily be considered part of a group in a vulnerable situation.  Rather, inclusion will depend on the content of the report and other circumstances, such as competing priorities.  Persons with disabilities have been and are marginalized.  However, alleviating marginalization of Roma people, for example, requires a different approach and different measures than alleviating marginalization of persons with disabilities. Consequently, competing priorities limit the ability of the treaty bodies to effectively address disability in their mandate. 
Overview of Specific Treaty Bodies
An analysis of the review revealed the following statistics which had references to “disability”, “handicapped” and “vulnerable groups”: 

· Human Rights Committee: 13%  (12 out of 91) 

· Committee on Economic, Social and Cultural Rights:  59% (46 out of 77)

· Committee on the Elimination of Racial Discrimination: 8% (13 out of 159)

· Committee on the Elimination of Discrimination Against Women: 36% (27 out of 73

· Committee Against Torture: 6% (6 out of 87)
· Committee on the Rights of Child:  81% (146 out of 180)
Committee Against Torture (CAT)

· The CAT issued three concluding observations (out of 87 reviewed) that mentioned disability (the other three reports referred to “vulnerable” groups, such as indigenous communities, sexual minorities, and women). 

· In one case, the CAT welcomed an amnesty law that reduced imprisonment terms of pregnant women, minors, women with infant children, the elderly, and disabled persons.  This sends a clear message that people with disabilities are part of a group that need “help” so it reinforces the charity model of disability.   

· The CAT only made one recommendation about disability and that was to ensure that the institutions holding people with “mental disabilities”
 should ensure that living conditions, therapy and rehabilitation were not in violation of the Convention. The CAT further indicated its concern about the lack of review and appeal for involuntary placement in such institutions, tacitly accepting separate standards and procedures for the deprivation of liberty.  Nothing was said about whether holding persons with disabilities in institutions in itself violated the Convention, thus indicating a medical approach and not one based on human rights.  

Human Rights Committee (HRC)

· The HRC has concluded on more than one occasion that Roma children are being discriminated against because they are being placed in schools with children with disabilities.  This implies that Roma children are being discriminated against because they do not get the same standard of education as other students.  The HRC has not commented on the appropriateness of such schools for children with disabilities, nor on the issue that it is implicitly appropriate for students with disabilities to have a second-class education. 

· The HRC’s mandate to consider disability is limited to a discrimination analysis under the International Covenant on Civil and Political Rights.  In this context, it welcomed the adoption of disability discrimination legislation in three countries and the adoption of the National Action Plan for Human Rights, which includes the “rights of the disabled.” While important, the HRC’s approach is still framed in welfare terms, for example by seeing the role of the legislation to assist disabled persons as opposed to furthering the enjoyment of the rights of persons with disabilities.
· The HRC has noted its concern that criminalization of abortions deterred doctors from providing this procedure, particularly when a woman with “mental disabilities”
 has been raped.  While this is an important recognition of a violation of human rights, the explicit mentioning of “mental disabilities” again suggests a protection approach. 
· The HRC noted in one case the concern that persons with “mental disabilities”
 remain in detention because of insufficient community-based supportive housing and recommended that the State party ensure such housing is provided “when there is no longer a legally based medical reason for such detention.” While the recognition of the importance of community-based housing is commendable, the Committee does not question whether disability-based detentions as such violate human rights under the Covenant by perpetuating discriminatory standards and procedures. It also implies that the person with “mental disabilities” must be “cured” before leaving detention, and thus reflects a medical approach to disability. 
· The HRC only made one recommendation about disability, calling on one country to ensure that new born “handicapped” did not have their lives ended by medical personnel.  This is exceptionally important. However, it is surprising that only one such instance is mentioned, because disabled children can be allowed to die with relative impunity in many countries, as a lower value is attached to their lives or their death seen as 'merciful'.

Committee on Elimination of Discrimination Against Women (CEDAW)

CEDAW has made three recommendations that address disability. Two of these reflect a protective approach to women with disabilities.  One calls for insurance to cover “the disabled” and the second to strengthen current policies aimed at combating violence, with special attention given to women with disabilities and migrant and minority women.  Insurance is an essential issue, but with the focus only being on this, CEDAW has again reinforced that persons with disabilities are in need of protection.  Similarly, violence against women with disabilities is a very important issue, but again reinforcing the view that women with disabilities are in need of “special” protection. Issues such as participation, employment, education, and sexual and reproductive rights have been ignored. 

The Committee on the Elimination of Racial Discrimination (CERD)
· CERD commended one country for making its naturalization procedures easier for persons with disabilities and children.  While this is an important civil and political issue, it is notable that persons with disabilities are placed in the same category as children, indicating the view that persons with disabilities are more “vulnerable” and in need of extra protection – the welfare approach.

· In two of the 159 comments reviewed, CERD mentioned disability rights as it welcomed anti-discrimination laws.  

· On another occasion when CERD referred to disability it used the term “disability” as a synonym for “restrictions”, in the definition of discrimination under domestic legislation.

· As in the case of the HRC, some of CERD’s recommendations address discrimination of Roma children because they are being placed in schools with children with disabilities.  The Committee did not make any recommendations regarding the appropriateness of such schools or why substandard education did not violate the rights of students with disabilities. 

Committee on Economic, Social and Cultural Rights (CESCR)
· As in the case of the CERD and the HRC, the CESCR noted that Roma children are being discriminated against because they are being placed in schools with children with disabilities. The CESCR expressly stated that such placement results in “discrimination, substandard education and the stigma of mental disability.”  The CESCR did not make any recommendations regarding the discrimination against students with disabilities attending schools, which have “substandard education”. 
· In another comment, the CESCR expressed its concern about the high unemployment of marginalized groups, including persons with disabilities. The CESCR’s recommendations to the State Party in addressing this problem included allocating more funds to the social welfare centers, hiring more qualified personnel for these centers, and amending the Law on Social Protection. This is an inadequate, incomplete and a mainly welfare-based response to the high unemployment rate of persons with disabilities.
· The CESCR’s coverage of disability issues is mixed, at best. On the one hand, in the area of employment, some Concluding Comments/Observations have indicated a human-rights based approach to disability, for example, by commending adoption of a non-discrimination law and requesting the State party to report on concrete results of its implementation.   Nevertheless, the most referenced specific incentive measure were quotas, but without providing an understanding of the role of quotas and how they need to be used in a broader context of awareness-raising, law and policy reform, and training. 

· In one instance, the CESCR requested data on the legal regime governing “those mentally disabled persons in compulsory care”
 and the measures that are in place to ensure their protection. The Committee did not question whether compulsory care violates the Covenant or analyze the requirement of informed consent as applying to persons with disabilities on an equal basis with others. 

Committee on the Convention on the Rights of the Child (CCRC)
· The CCRC requires States parties to report according to “clusters” of obligations, which the Committee has devised.  Article 23, addressing children with disabilities, is clustered under “Basic Health and Welfare”.  This has unfortunately led to disability being further marginalized as a welfare issue.  

· Under General Measures of Implementation, there are a number of sub-issues, including “allocation of resources”.  As has been stated “[n]othing will change without a commitment of resources by governments to implement the policies developed to challenge discrimination and social exclusion. Inevitably, costs pose challenges for many countries. However, the long term cost-effectiveness will be recognised through this significant group of people becoming economically active and productive.”
  Given abject poverty, it is a must to have greater priority given to children and adults with disabilities in poverty eradication programmes and policies.  Despite this, only three of the 180 Concluding Comments reviewed discussed allocation of resources to programmes addressing children with disabilities. 

· Only two Concluding Comments addressed the right to life of children with disabilities, despite the data available on the killing or withholding of life saving medical treatment for children with disabilities.

· In the cluster “Civil Rights and Freedoms,” only three out of 180 Concluding Comments addressed disability, all related to birth registration.  Again, the survey reveals a surprising lack of coverage given that research has found that “their very existence is widely denied - too often, their births are not registered, they are not recorded in census data, they are hidden away in back rooms or abandoned in institutions.”
 

· Despite widespread abandonment of children with disabilities, only eight concluding comments mentioned children with disabilities under the cluster of “Family Environment and Alternative Care” (two were for the same country).  This absence is even more surprising given that “many disabled children are living in institutions where little effort is made to promote opportunities for rehabilitation with their families and where the standards of care are extremely poor - inadequate food, health care, access to education, protection from violence or opportunities for social inclusion.”

· The CCRC mentioned with approval one State party’s adoption of the Law on the Protection of “Mentally Disabled”
 Persons. This law allows for clinical research on persons with disabilities if, among other things, “the estimated dangers from the research for person with mental disability is not disproportionate to the usefulness of the research.”  This is an egregious violation of the human rights of persons with disabilities. 
Please provide any comments to treatybody@yahoo.com

� Note that this term is challenged as being patronizing, and is being gradually replaced with “groups in vulnerable situations or circumstances”.


� One exception was the Chair of the Committee on the Convention on the Rights of the Child who spoke at the 6th Ad Hoc Committee meeting, urging a separate article on children.  This reinforces argument that disability is not appropriately dealt with by existing treaty bodies. Two special rapporteurs have expressed interest in the negotiations, but are also limited in participation because of competing priorities.
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� This is inappropriate terminology to refer to persons with psychosocial disabilities and persons with intellectual disabilities. Among other things, it is dehumanizing to lump into one group, two separate groups of people, who furthermore, should be referred to by the terminology chosen by themselves, as indicated in this footnote.
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