Article 22 Right to Work

Prepared by the International Disability Caucus

· Fulfillment of the right to work for people with disabilities means primarily elimination of discrimination, along with positive measures to promote employment and economic advancement.

· In the work setting, reasonable accommodation is particularly important as a component of non-discrimination, and its application to the work setting should be addressed by a non-exhaustive list of types of measures that can be used to accommodate individuals.

· Legislative measures are necessary to protect against work-related discrimination.

· Non-discrimination legislation must apply to all employment sectors – public, private and non-profit.

· IDC text is based on CEDAW with respect to equal opportunities for employment, free choice of profession and enjoyment of safe and healthy working conditions (IDC paragraphs 1b, 1c and 1e); ICESCR provides the basis for provision on rest and leisure (IDC paragraph 1e).

· Equal pay for equal work and applicability of minimum wage and other labor standards to people with disabilities are necessary to eliminate economic exploitation that has occurred, particularly in segregated employment situations that are not subject to ordinary labor standards.

· The situation of people who acquire a disability while employed, and people who experience intermittent impairments, should be addressed by providing for job security and access to rehabilitation and re-employment.

· Positive measures should include provision of incentives and subsidies to employers, promotion of affirmative action (such as preferential hiring and promotion), targeted promotion of employment opportunities in the open labor market, vocational rehabilitation, job retention and return to work programs, combating stereotypes, and providing assistance to people with disabilities in finding, obtaining and maintaining employment (which could include supported employment in the open labor market).

· The IDC has rejected any mention of sheltered employment or any language suggesting that such employment fulfills the right to work of people with disabilities.  In many places, “sheltered employment” means workplaces characterized by segregation and economic exploitation, where ordinary labor laws and rights do not apply.  Such measures represent a limitation rather than a protection of our right to work and to gain a living by work which we freely choose.  

Human Rights References

UDHR Article 23 

1.
Everyone has the right to work, to free choice of employment, to just and favourable conditions of work and to protection against unemployment. 

2.
Everyone, without any discrimination, has the right to equal pay for equal work. 

3.
Everyone who works has the right to just and favourable remuneration ensuring for himself and his family an existence worthy of human dignity, and supplemented, if necessary, by other means of social protection. 

4.
Everyone has the right to form and to join trade unions for the protection of his interests. 

Article 24 

Everyone has the right to rest and leisure, including reasonable limitation of working hours and periodic holidays with pay. 

ICESCR Article 6 

1. The States Parties to the present Covenant recognize the right to work, which includes the right of everyone to the opportunity to gain his living by work which he freely chooses or accepts, and will take appropriate steps to safeguard this right. 

2. The steps to be taken by a State Party to the present Covenant to achieve the full realization of this right shall include technical and vocational guidance and training programmes, policies and techniques to achieve steady economic, social and cultural development and full and productive employment under conditions safeguarding fundamental political and economic freedoms to the individual.

Article 7 

The States Parties to the present Covenant recognize the right of everyone to the enjoyment of just and favourable conditions of work which ensure, in particular: 

(a) Remuneration which provides all workers, as a minimum, with: 

(i) Fair wages and equal remuneration for work of equal value without distinction of any kind, in particular women being guaranteed conditions of work not inferior to those enjoyed by men, with equal pay for equal work; 

(ii) A decent living for themselves and their families in accordance with the provisions of the present Covenant; (b) Safe and healthy working conditions; 

(c) Equal opportunity for everyone to be promoted in his employment to an appropriate higher level, subject to no considerations other than those of seniority and competence; 

(d ) Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as well as remuneration for public holidays

Article 8 

1. The States Parties to the present Covenant undertake to ensure: 

(a) The right of everyone to form trade unions and join the trade union of his choice, subject only to the rules of the organization concerned, for the promotion and protection of his economic and social interests. No restrictions may be placed on the exercise of this right other than those prescribed by law and which are necessary in a democratic society in the interests of national security or public order or for the protection of the rights and freedoms of others; 

(b) The right of trade unions to establish national federations or confederations and the right of the latter to form or join international trade-union organizations; 

(c) The right of trade unions to function freely subject to no limitations other than those prescribed by law and which are necessary in a democratic society in the interests of national security or public order or for the protection of the rights and freedoms of others; 

(d) The right to strike, provided that it is exercised in conformity with the laws of the particular country. 

2. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces or of the police or of the administration of the State. 

3. Nothing in this article shall authorize States Parties to the International Labour Organisation Convention of 1948 concerning Freedom of Association and Protection of the Right to Organize to take legislative measures which would prejudice, or apply the law in such a manner as would prejudice, the guarantees provided for in that Convention.

CEDAW Article 11 

1. States Parties shall take all appropriate measures to eliminate discrimination against women in the field of employment in order to ensure, on a basis of equality of men and women, the same rights, in particular: 

(a) The right to work as an inalienable right of all human beings; 

(b) The right to the same employment opportunities, including the application of the same criteria for selection in matters of employment; 

(c) The right to free choice of profession and employment, the right to promotion, job security and all benefits and conditions of service and the right to receive vocational training and retraining, including apprenticeships, advanced vocational training and recurrent training; 

(d) The right to equal remuneration, including benefits, and to equal treatment in respect of work of equal value, as well as equality of treatment in the evaluation of the quality of work; 

(e) The right to social security, particularly in cases of retirement, unemployment, sickness, invalidity and old age and other incapacity to work, as well as the right to paid leave; 

(f) The right to protection of health and to safety in working conditions, including the safeguarding of the function of reproduction. 

2. In order to prevent discrimination against women on the grounds of marriage or maternity and to ensure their effective right to work, States Parties shall take appropriate measures: 

(a) To prohibit, subject to the imposition of sanctions, dismissal on the grounds of pregnancy or of maternity leave and discrimination in dismissals on the basis of marital status; 

(b) To introduce maternity leave with pay or with comparable social benefits without loss of former employment, seniority or social allowances; 

(c) To encourage the provision of the necessary supporting social services to enable parents to combine family obligations with work responsibilities and participation in public life, in particular through promoting the establishment and development of a network of child-care facilities; 

(d) To provide special protection to women during pregnancy in types of work proved to be harmful to them. 

3. Protective legislation relating to matters covered in this article shall be reviewed periodically in the light of scientific and technological knowledge and shall be revised, repealed or extended as necessary.
ICERD Article 5

In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights: 

…

(e) Economic, social and cultural rights, in particular: 

(i) The rights to work, to free choice of employment, to just and favourable conditions of work, to protection against unemployment, to equal pay for equal work, to just and favourable remuneration; 

(ii) The right to form and join trade unions; 

