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“…globally, the implementation of our rights lags far behind their articulation.  Our objective must be to help bridge the gap between the lofty rhetoric of human rights in the halls of the United Nations, and its sobering realities on the ground”

United Nations High Commissioner for Human Rights: OHCHR Plan of Action – Protection and Empowerment (Geneva, May 2005, p 5).
1. Introduction – Why Monitoring Matters
The European Group of National Institutions view the drafting and eventual adoption of the proposed convention on the rights of persons with disabilities as perhaps the single most significant event in the history of people with disabilities throughout the world. 

The adoption of the Convention should have huge symbolic importance. Throughout history and in all cultures the fate and status of persons with disabilities was not traditionally viewed as a legitimate concern for justice and human rights.  Only recently has the framework of reference shifted decisively towards justice and human rights in the disability context.  The only puzzle is why this has taken so long given that the Universal Declaration on Human Rights has been in existence for over 50 years.  

Without doubt, great strides have already been made in the past two decades to secure and advance the human rights of persons with disabilities at both the international and regional levels.  The adoption of the UN Standard Rules on the Equalisation of Opportunities for Persons with disabilities (Standard Rules) in 1993 marked a vitally important stepping stone in the right direction
.  The explicit linkage drawn between violations of the Standard Rules with violations of human rights by the United Nations Human Rights Commission in 1998 was one further step in forging a closer nexus between human rights and disability.
  

At European regional level there have also been significant advances.  With respect to civil and political rights, the European Court of Human Rights is beginning to pay increased attention in its case law to the situation of Europeans with disabilities
.  Likewise, and with respect to economic, social and cultural rights, the European Committee of Social Rights has, through its Collective Complaint mechanism and general reporting system, has begun to address the social situation of Europeans with disabilities
.  The output of these two adjudicatory bodies is complemented by a growing corpus of policy recommendations in the field issued by the Committee of Ministers of the Council of Europe.
  Following its second Ministerial Conference on Disability (Malaga) the Council of Europe is currently drafting an action plan for a new decade of Europeans with disabilities.

The adoption of the Framework Directive on Employment by the European Union Council of Ministers in 2000 marks a milestone at EU level in advancing the fight against discrimination based, inter alia, on disability.  While this Directive is truly historic at EU level it nevertheless applies only in the employment field.  However, the EU has armed itself with a clear legal competence to combat discrimination on the ground of disability in much broader a range of fields (e.g., education, housing) and it is entirely conceivable that a range of supplementary non-discrimination Directives will be adopted by the Council of Ministers in the years ahead.  

There can be no doubt that the conscience of Europe has been awakened to view disability as a human rights issue and that European Regional institutions have begun to respond positively.  

This openness to the need for change has also taken root within the domestic law and policy of most European countries (some of which exceed the minima set down in regional standards).  Many European countries have established dedicated institutions to promote positive policies in favour of persons with disabilities and to hear (or assist individuals and groups in making) complaints.  This process of law reform is, of course, is replicated elsewhere in the world at both the regional and national levels.  
It was natural that this move towards the human rights framework that is being experienced in all regions of the world would sooner or later lead to pressure for a global instrument that would at once capture the essence of the movement for reform and also help to meaningfully advance it.  The disability Convention should help to consolidate the shift to the rights-based perspective on disability.  It should help to embed a new mindset on disability in law and policy – one that sees persons with disabilities as ‘subjects’ and not as ‘objects’ – as individuals capable and willing to take charge of their own personal destiny.

However, the adoption of the Convention – no matter how important at the level of ideas – is not an end in itself.  It will be marginal unless it can play a meaningful role in not just reflecting the paradigm shift to rights but in also helping to animate and drive the process of domestic reform.  There is a world of difference between the ‘myth system’ fostered by paper rules and the ‘operational system’ of any given system on the ground.  To be avoided is the so-called ‘temptation of elegance’ – vis, the drafting of a fine sounding or even inspirational instrument that nevertheless fails to connect with the process of change.  The challenge, as always, is to ensure traction between the paper rules of international law and the real rules that govern the lives and life-chances of persons with disabilities in the countries where they live.

That is why we view the issue of monitoring as arguably the single most important issue in the context of the draft convention.  We were gratified to learn that the EU 

“is entirely convinced of the need for this convention to have a strong and effective international monitoring mechanism”

International human rights law, at best, provides for a system of outer supervision for the domestic implementation of treaty obligations.  It is no substitute for – and it is not designed to displace – domestic sovereign responsibility in the field.  Our view is that the monitoring mechanism chosen should add value to that process of change by animating it where it occurs and by stimulating it to occur in countries where it has not yet taken root. That is, the monitoring mechanism should not exist for its own sake but for the sake of adding value at the international level to the process of reform taking place at the domestic level. 

We set out below our initial views on monitoring.  We held a meeting of European NHRIs in Dublin hosted by the Irish Human Rights Commission on 16 April 2005 to forge a common approach which is reflected below.

We realise that the debate will continue for some time yet.  Our intention is not to provide hard textual language.  Rather, our intention is to set out some ideas that we think could meaningfully advance the purposes of the convention.  

A treaty monitoring body under this convention should become an authoritative source of insights into the human rights of persons with disabilities – something which the existing treaty machinery lacks capacity.   It should drive the human rights perspective on disability at the international level by enunciating it, clarifying it and applying it.  Such normative refinement is a sine qua non for effective domestic law reform and is conspicuous by its absence at present.

Secondly, a treaty monitoring body should not exist in an ethereal sense but be seen as part of the process of change.  This means that it must be more directly and effectively tied to processes of reform at the domestic level.   This does not necessarily mean that the treaty body should prod reform through negative determinations against States Parties.  It means that a way should be found to open up a genuine dialogue between the treaty monitoring body and the policy stakeholders at domestic level.  To a certain extent the treaty monitoring body could be seen as a partner in that process – one that provides the normative clarity necessary for reform to take place.  

The complexity of the changes that will be required across a broad range of policy fields (education, health, employment, housing, etc.) means that to assign a purely reactive role to the new treaty monitoring body may not be enough in order to add the necessary stimulus for change at the international level.  That is to say, a more proactive role for the treaty body would appear required to ensure that the values expressed in the pure ether of international law find traction in the processes of domestic reform.  It is one thing to accept these values at a high level of generality.  It is quite another to give them concrete expression in domestic law and policy.  A clearer, stronger and more results-oriented transmission belt is needed between the two.

We feel that a treaty monitoring body is essential if this transmission belt is to be put in place and a dynamic for reform is created and sustained.  We are aware that any such body should seek to innovate and not merely replicate the existing system for its own sake.  It is of course both symbolically and operationally important that the monitoring mechanism for the disability convention should be as closely aligned as possible to that of the existing treaty system and its likely structure when eventually reformed.  Yet, if the core function of such a monitoring system is to stimulate change, then we also see a need to innovate.  

We are also aware of the many excellent submissions to date on the issue of monitoring – not least from the disability NGOs.  And we are aware that the United Nations Human Rights Commission has, at its sixty first session in 2005, specifically requested the Office of the United Nations High Commissioner for Human Rights (OHCHR) to prepare an expert paper on the topic of monitoring to be available at the seventh session of the Ad Hoc Committee which we greatly look forward to
.  

We feel that a combination of functions would be important for any new monitoring body.  Primarily, that body should act – and be seen to act –as a change enabler at both Regional and country level.  There are many overlapping elements to this role which we identify below.  Three critical success factors can be readily identified to ensure that change actually takes place.  

First, Governments must take their sovereign responsibility seriously by crafting action-oriented National Action Plans.  The focus here should not be to defend ‘what is’ but to image and then plan for ‘what ought to be’ in active consultation with persons with disabilities and their NGOs.  

Secondly, it is vitally important that National Human Rights Institutions should be directly engaged with the process.  They are potentially important institutional champions of the process. Treaties may, of themselves, lead to change.  But the process of change is more likely to take place and lead to better results if an appropriate institutional architecture is in place at the domestic level.  The existence of some form of National human rights mechanism with oversight responsibilities in the field and as a champion of the domestic law reform process is obviously required generally and especially in the disability context since there are so few internal champions of disability reform.  

Thirdly, the capacities of NGOs need to be raised to enable a virtuous cycle of domestic reform to take root. The dynamic of change could develop a constructive momentum of its own if disability NGOs were assisted to enable them to enhance their overall level of engagement with domestic and international processes of change. The best outcome of all – from a process perspective – would be to use the new treaty mechanism to help stimulate disability groups and raise their capacity to assert their rights in the political process and thus heighten the responsiveness of the political system to their rights and concerns.  This would certainly ensure that any change would be sustainable.  

We also believe that a complaints/inquiries system adds an important ‘reality-check’ in the process of change.  Even the best-laid plans can go awry and it often requires some form of complaints procedure to bring anomalies to light and to restore the focus on the human element.  The convention is not just about ‘social engineering’ – it is also about the enjoyment of individual human rights.

We also add our views as to the composition of the new treaty body.

2. Proactive Role – The  treaty monitoring body as an agent of Change
We are of the view that the treaty monitoring body should be viewed primary as a change enabler – as a body that helps to transmit values and ideals into concrete reform strategies in the countries and Regions where people with disabilities live.

The most important change that will need to happen at domestic level to give full effect to the convention is to ensure that there is a culture-shift away from welfare towards rights – from viewing persons with disabilities as objects to viewing them as subjects with equal rights.  Embedding this positive ethic is crucial to driving, maintaining and deepening the process of change that is needed throughout the world.

The actual process of change and reform will be multi-faceted.  Some of it can – and should – be achieved immediately.  With respect to so-called ‘obligations of result’ there can be no excuse for delay.  With respect to such obligations – which can be important in the disability context – immediate action will be required.

Other changes – so-called ‘obligations of conduct’ - will necessarily be more gradual since they will depend on the availability of resources as well as on having in place the correct institutional infrastructure to enable change to occur.  It bears emphasising that the need to progressively achieve elements of a reform strategy should never stand as a pretext for unjustifiable delay.  The key thing with respect to such progressive obligations is that a clear and honest start is made to begin to ratchet up levels of the enjoyment of rights.  

(a) Taking Domestic Sovereign Responsibility Seriously - National Action 
Plans and a Facilitative Role for the treaty monitoring body
The States Parties will have to assume sovereign ownership of the process of reform - a process that will be long term.  All of which points to the vital necessity of putting into place a National Action Plan to give effect to the Convention.  

Naturally, these Plans should be tailored to the circumstances of each country.  They should be drafted with the active involvement of disability groups and civil society at all stages (as is required under Rule 18 of the United Nations Standard Rules).  At a minimum they should contain:

i. clearly defined goals and objectives within each sector, 

ii. deadlines for action and for rolling forward its programmatic elements, 

iii. an in-built review mechanism 

Draft Article 6 of the Convention (statistics and data collection) already implicitly envisages that such a Plan would be drawn up and implemented.  We feel that this could be made much more explicit in the body of the Convention.

The proposed treaty monitoring body could play an important facilitative role in assisting States compile their National Action Plans.  It could adopt general Protocols for the drafting of such Plans.  It could act as a repository or clearing-house for best practice and facilitate inter-Governmental contact to ensure the transfer of relevant good practice on particular topics.  It could build up and provide a knowledge bank on which the States Parties can draw.

It would be wise to commence the process with the drafting of a Baseline Report under which States would self-report on the current law and practice.  A frank acknowledgement of where challenges lie would be an excellent start in putting together an action programme aimed at achieving real and measurable results.  Much of the knowledge required for such a Baseline Study is already scattered in the existing Reports of States Parties to various human rights instruments.  It would be a useful learning exercise for all concerned to bring all of this information together with a sustained focus on persons with disabilities.

Such an approach would be fully in keeping with the recently announced OHCHR ‘Plan of Action – Protection and Empowerment’ which focuses on greater country engagement as well as closer partnership with civil society
.

The important point is that the drafting of a National Action Plan would encourage States to take charge of the process for change.  It would plant a dynamic for change.  And it would embolden persons with disabilities to assume a measure of responsibility for their own fate by engaging actively in the process and by holding Governments to account.

(b) Harnessing Domestic Institutional Champions for Change - National Human Rights Institutions and their relationship to the treaty monitoring body.

We assume the existence of a focal point within domestic administrations for the development and implementation of coherent disability policies (see draft Article 4 of the Convention).

An internal process of reform can best be sustained if some independent agency has competence to evaluate performance and make recommendations for change.  It is obvious that the closer this institution is to the process of change on the ground then the more quickly it can act to highlight shortcomings and bring about timely adjustments to law and policy.  

All of which, in our view, points to the need for a National Human Rights Institution (NHRIs) with the capacity to review law and practice in the field of disability, to recommend changes in law and policy, to engage in educational campaigns in support of the convention and the rights of persons with disabilities and to entertain complaints (or assist complainants pursue their grievance) in accordance with local practice and procedure.

The United Nations High Commissioner for Human Rights articulated six "effectiveness factors" that any national institution must adhere to: independence, defined jurisdiction, adequate powers, accessibility, cooperation, operational efficiency, and accountability.
  

Such institutions already exist in many countries.  Or it may prove necessary to create one.  It does not so much matter (at least for present purposes) whether such an institution is a stand-alone agency or fully integrated into a broader agency with a wider remit (e.g., dealing with gender, age or race or with general human rights issues).  The integration of the relevant functions into a broader based body has many advantages provided adequate space and expertise is devoted to disability.  This, however, is a big proviso in practice.  To a certain extent this will depend on local institutional arrangements into which such an institution should fit and add value.  States are probably due a margin of appreciation in how exactly such institutions fit with existing bodies.

What matters more is that such an institution actually exists and is specifically tasked and adequately equipped to deal with disability and human rights issues.  Such institutions should be constructed on the basis of the Paris Principles.

Naturally, the international treaty monitoring body should develop a close working relationship with such institutions.  If the institution is charged – as it should be – with the domestic monitoring of law and practice in accordance with the convention then it follows that the treaty monitoring body could play a crucial role in enriching the thinking and understating of international norms.  In as much as the treaty monitoring body will evaluate progress achieved under National Action Plans then NHRIs should play a formal and crucial role in this process.

Regular – and perhaps Regional –meetings of such Institutions among themselves and with the treaty monitoring body should take place to ensure a smooth translation of international norms into domestic practice.

It bears emphasising that NHRIs have indeed stepped up their engagement on disability issues over the past number of years.  This was one of the key recommendations of the OHCHR Study on Disability in 2002
.  In 2005 the OHCHR reported much progress by NHRIs on this issue
.  The fact that we at European level are combining to make this submission is proof of our seriousness on the issues. 

(c) Sustaining a Domestic Momentum for Change – Raising the Capacity of Disability NGOs to engage constructively with Domestic Reform Processes

One of the big inhibiters of change in the past has been the relative invisibility of persons with disabilities and their NGOs in the political process.  They are a classic ‘discrete and insular’ minority whose voice is seldom heard or heeded.  One corollary of the shift to the rights-based perspective on disability is that the focus for political agitation by and on behalf of persons with disabilities should shift away from welfare and more towards justice and rights.  This calls for new and relatively sophisticated political skills if persons with disabilities are to engage constructively and effectively.

To a certain extent the NGOs have already begun to make this shift.  The very process of drafting the convention has had this effect.  And the Office of the HCHR recently reports even more positive experience in this regard
.

It is, of course, in a States’ own interest to raise the general level of competence of disability NGOs.  The increasing engagement of such NGOs in the process could lead to a reduction in needless and costly mistakes.  Their active engagement should ensure the crafting of solutions that more genuinely meets their needs and respect their rights.  And their involvement in the process can impart a sense of responsibility for their own destiny and confer added legitimacy over the process.

We are of the view that many purposes would be served by up-skilling the disability NGOs to become more actively engaged in domestic reform processes.  However, it must be frankly acknowledged, that there is a large skills-gap that needs to be bridged before such engagement can have full effect.  To be sure, this skills-gap does not happen everywhere and with respect to all impairment-specific groups.  Many disability NGOs are now very highly skilled indeed.  However, the resulting imbalance as between the various groupings would call for the equalisation of skills among all such groups to allow for a fair ventilation of all claims within the reform process.

In our view, the treaty monitoring body should be given an explicit role to help conscientise the disability community and to raise their general skills.  This could have the empowering function described in the OHCHR Plan of Action (p. 12) –

Experience from many countries teaches us that human rights are most readily respected, protected and fulfilled when people are empowered to assert and claim their rights.

In so far as the rising of such capacities help in the process of democratisation we would strongly suggest that the democratisation element of development aid programmes should be adjusted to include capacity raising for disability groups.  We consider this to be an aspect of ‘mainstreaming’ which is already covered under draft Article 4 (c).  It is our understanding that this ‘mainstreaming’ obligation applies as much to external relations (including development aid and democratisation) as it does to internal policy-making.

(d) Reviewing Progress toward Domestic Change – International Monitoring of National Action Plans

Such periodic reporting as should take place should focus less on an inert statement of current law and practice and should focus more on the steps taken to progress National Action Plans.  That is, the focus should be on the dynamics of change rather than the statics of law or policy.

A large amount of information will already be in the system through the periodic reporting mechanism under the existing human rights treaties.  It should be possible to review such plans periodically.  It might make sense to do so regionally which gives each region some degree of ownership over the process of change and motivates States Parties to seek common solutions among their peers.  

The treaty body should then be in a position to craft Recommendations that may wither be general to a Region or more specifically directed to the States Parties within that Region.

Additionally, the treaty monitoring body could and should play a role in reviewing the content and implementation of such National Action Plans.  States should periodically report on the steps they have taken to implement their own National Action Plans – indicating the obstacles or difficulties encountered.  

The treaty monitoring body should be able to draw on its knowledge base to advise the States Parties on measures they should take to overcome these obstacles based on success elsewhere in the world with respect to similar challenges.  

It should be possible to develop (and to involve many entities including the Specialised Agencies) indicators that could be used to measure progress in the achievement of National Action Plans.  This has obvious relevance to the development of national statistics and indicators.

The treaty monitoring body should also be in a position to harness its networks and contacts to put the States in touch with agencies or bodies that can meaningfully assist it in moving its reform agenda forward.  We would envisage a key role for NHRIs in this review process.

(e) Assisting in the Search for Solutions to Common Challenges:  
Thematic Studies leading to Practical Recommendations

All issues and all rights are important in the context of disability.  As we see it, the primary purpose of the draft Convention is to secure the full and equal enjoyment of all human rights for persons with disabilities.  This means identifying where change is needed as well as having a clear appreciation of the obstacles to change.  And it means the construction of a rational approach to dissolving those obstacles.  Many States have a head start.  No State has all the answers.  And all States face extreme difficulties on several important and connected issues.

Some of the changes needed will tax even the most conscientious of States.  Even with the best political will in the world, general principles can often be hard to translate into concrete practice.  Very often what is needed is to constantly broaden the frame of analysis to explore how different States experience problems that they share in common and how they might move forward toward their resolution.   These challenges are quite pronounced across a range of issues under the draft convention.  The challenge of de-institutionalisation alone, for example, is global and requires considerable forethought and planning.  

The treaty monitoring body could add real value to the resolution of seemingly intractable issues by engaging in Thematic Studies which involve the States Parties in a collective search for practical directions.  

It is envisaged that States Parties will be consulted by the treaty monitoring body as to the areas in which such Thematic Studies could prove most useful.  The States Parties should be actively involved in providing information and data that could be useful to the result.  Responsibility for the ultimate set of Recommendations would remain with the treaty body.

It would, in our view, make sense to empower the proposed treaty monitoring body with the possibility of requesting thematic reports from the States Parties on certain thematic issues or challenges. If all States Parties are asked to separately and jointly identify where the main obstacles to change occur on selected topics then this would, in itself create a clearing in the search for workable solutions.

Real added value could be generated if the proposed treaty monitoring body could provide its own independent analysis of the data revealed from the thematic reports and put forward its own Recommendations regarding ways of overcoming obstacles.  

It would make sense to harness the collective wisdom and experience of the Specialised Agencies of the United Nations in this regard including bodies such as the World Bank.  

The Recommendations of the proposed treaty monitoring body could be directed at the States Parties, the Specialised Institutions of the United Nations and such Regional or others bodies as would appear to have something positive to offer in the process of change. 

Such a Thematic Report would be dynamic in the sense that it would focus on key challenges and stimulate a dynamic for reform around a clear set of recommendations.

(f) Adding Insight and Jurisprudence to the Operation of the Existing Treaty Monitoring Bodies

Any new treaty monitoring body should not exist in isolation but should be closely tied to the existing treaty monitoring structure.  If this is to be a human rights convention then a close working relationship must be developed with the existing bodies (whether merged or not).

The new treaty monitoring body should co-operate fully with the co-ordination efforts of the other treaty bodies.  It could and should assist in the drafting of General Comments of those bodies and seek their input in any General Comments it might draft.  It should explore ways of ensuring that the human rights perspective on disability is not lost in the work of those bodies.

This nexus is a two-way street.  The jurisprudence of these bodies can and should evolve with a disability focus and that in turn should impact positively on the work of the new treaty body.

Additionally it is important that the treaty monitoring body develop a strong relationship with the existing special rapporteurs in the field of human rights.  Many of these special rapporteurs have potentially a huge contribution to make in helping to identify problems and obstacles and indeed in suggested suitable areas for Thematic Studies
.

(g) Adding a Focal Point between the Specialised Agencies and Other Bodies at the International Level
Through time the new treaty monitoring body should develop sufficient expertise to identify how the collective strengths of the various Specialised Agencies could be better focused in order to assist States in meeting their obligations under the convention.  

At a minimum the treaty monitoring body should be explicitly empowered to request information and reports from the Specialised Agencies and other bodies concerning their activities in the broad field of disability.  Such information would be particularly useful with respect to Thematic Studies.  It could provide useful context to the thinking of the treaty monitoring body.

The treaty monitoring body should also be explicitly empowered to address Recommendations to these bodies in order to optimise their contribution to the overall goals of the convention.
(h) Harnessing the Strengths of the Office of the UN Special Rapporteur as an ex officio member of the treaty monitoring body

The Office of the UN Special Rapporteur under the Standard Rules is now well established.  The Rapporteur reports formally to the UN Commission for Social development.  Over the past number of years the Special Rapporteur has also attended and made statements before the UN Commission on Human Rights and time is set aside in the Commission to focus on human rights and disability issues.  This is an extremely welcome development which should continue and deepen.

A significant amount of experience and insight has now evolved within the Office of Special Rapporteur.  The Standard Rules are necessarily more detailed that the Convention but yet quite complementary.  

We are of the view that the holder of the Office of Special Rapporteur should be an ex officio member of the treaty monitoring body.  The presence of the Special Rapporeur in the treaty monitoring body could only serve to enrich its deliberations especially as regards the achievement of its more programmatic elements.  

We do not believe, however, that the Special Rapporeur should have voting rights on the treaty monitoring body since his/her roles are quite distinct.

3. Reactive Role – Complaints and Inquiries

It is important, in our view, to complement a programmatic approach (as above) that focuses on the need to embed a positive dynamic of change with one that more resolutely focuses on the actual enjoyment of the rights protected by individuals and groups who are, after all, the ultimate beneficiaries of the convention.  History shows that the raw edges of human experience can be too easily ignored by exclusively programmatic approaches.

All of which points to the necessity of some form of complaints mechanism and inquiry procedure.  It must be remembered that the proposed convention is a human rights instrument.  

The fact that the treaty monitoring body should play an active and facilitative role in helping States Parties in their own efforts need not detract from its authority or independence in any way.  That is to say, there is no inherent contradiction between the new body playing a proactive and facilitative role on the one hand towards States and playing a reactive one on the other hand that focuses on complaints and inquiries.

(a)  Individual Complaints Mechanism

An individual complaints mechanism would enable an individual who considers him/herself to be a victim of a violation to lodge an individual complaint with the treaty monitoring body based on his/her own experiences.  

A focus on how the individual – qua individual – enjoys his/her rights is extremely useful.  It may point up inequities as between people with disabilities and others and even within the field of disability.  It may point to shortcomings in the delivery of services that arguably amounts to a disrespect for the inherent dignity of the person.  And it helps to provide a yardstick – perhaps the only one that really matters – in measuring the progressive achievement of the more programmatic obligations contained in the convention.

This mechanism would be optional in the sense that it would only apply to States that make a Declaration recognising the competence of the treaty monitoring body  to entertain such complaints.  Since the focus would be on individual allegations of violations there would presumably be the standard requirement that domestic remedies would be exhausted in accordance with the jurisprudence of the existing treaty monitoring bodies.

Such an individual complaints mechanism can provide a window on more systemic problems that might otherwise go unheeded.

At any time it should be possible to seek and obtain interim measures if it appears to the treaty monitoring body that irreparable harm might otherwise be done.

We believe the treaty monitoring body should have the option of convening an oral hearing on individual complaints if deemed necessary to allow for the full ventilation of the claims and counter-claims.  The treaty monitoring body should retain carraiuge of the complaint until such time as it is satisfied that adequate steps have been taken to remedy any negative decision against the State Part in question.

Four of the current treaties (ICCPR, CERD, CEDAW, CAT) allow for individual complaints of treaty violations.  These complaints are made to the relevant treaty monitoring body which then adjudicates on the alleged violation.

Individual complaints allow the raw edge of human experience to be ventilated before treaty monitoring bodies.  They bring the normative ambiguities of the treaties into sharp focus and require a clear response from the treaty monitoring bodies. 

It has been remarked that the individual complaints process is inaccessible to many victims of human rights violations.  The current system requires written allegations that conform to strict guidelines.  Often those in most need of the process have no knowledge the complaint mechanism exists or have no assistance in drafting the complaint.  Consequently, those who would benefit most from the process may not enjoy effective access.  

The point has also been made that individual cases only look backward and therefore only correct a historical wrong through sanctions or remedies
.   This is not an argument against a complaints mechanism – simply an observation that goes to the overall effectiveness of complaints.

It has been estimated that ICCPR committee decides approximately 30 individual complaints a year.  By this estimate the committee has a backlog of 3 years for individual complaints.   The UN system is currently debating whether to draft an Optional Protocol to the ICESCR to set up an individual or collective complaints system which is currently absent.

(b)  Collective Complaints Mechanism

A Collective Complaints mechanism could serve many functions.  

It could motivate disparate groups of persons with disabilities to come together and share their experiences.  As such, it could act as a stimulus for them to convert their felt sense of grievance into the language of rights and thus connect better with the process of domestic change.  Among other things, this would require the sector to agree on what bears complaining and to come forward with clear arguments – arguments that command widespread support – as to why the complaint should be upheld.  

A Collective Complaints mechanism could thus serve as a catalyst to energise civil society which could have all manner of positive side effects in terms of raising overall levels of capacities to engage with the reform process. 

Furthermore, a Collective Complaints system could enable more representative cases of violations to be brought to the attention of the treaty monitoring body – thus enabling it to gain a broader view of the issues at stake.  The more representative the claims and the more cogent the evidence the greater is the likelihood that systemic injustice will be brought to light.  Very often this systemic injustice is not due to lack of resources.  It can often take the form of inequity as between different groups.  It is in the interest of the States Parties to have a mechanism for highlighting such inequities so that its overall reform effort is kept on track.

A Collective Complaint mechanism also has the added advantage that it could reduce the risk (which is inherent in any system of complaints) that one case could present a distorted view of things and lead to results that inhibit rather than advance rational reform.  States Parties will naturally be concerned that their overall reform efforts should have clear priorities and not be unnecessarily deflected.  The provision of aCollective Complaints mechanism is certainly fully consistent wit this goal.

The Collective Complaints procedure is not unprecedented.  It has been pioneered by the Revised European Social Charter of 1996 which is a Council of Europe human rights treaty in the field of economic, social and cultural rights.  The relevant treaty monitoring body under that Charter - the European Committee of Social Rights – has recently begun to make good use of this procedure in the general field of economic and social rights as well as in the specific field of disability.
  

In one landmark disability Collective Complaint (Autisme France v France) the Committee found a violation of the Charter on the basis of the slow rate of integration of autistic children into the French education system.  Lack of resources did not appear to the problem in this instance and the result of the Decision was not to force the French State to spend more money but to require it to rearrange its administrative apparatus in order to achieve the laudable gaols which, to its credit, it had already set for itself in its own legislation.

We believe that the possibility of applying for and obtaining interim measure should also be available under a Collective Complaints approach.  They may be even more necessary in the context of such complaints since it is likely that whole categories of persons with disabilities will be affected.  Likewise, we also believe that the treaty monitoring body should have the option of holding oral hearings on such complaints an retain carriage of the Complaint until such time as it is satisfied that adequate steps have been taken to remedy any shortcomings identified.

(c)  Inquiries – Getting at Persistent Patterns of Violations

An Inquiries procedure can prove exceptionally useful at enabling persistent patterns of violations of human rights to be exposed.  We believe that such a mechanism would serve an extremely useful purpose in the context of disability.  

There may well be patterns of behaviour that States are not aware of in the sense that no one – or no institution – has consciously addressed them.  They may be allowed continue for no reason other than the fact that the practice is considered ‘normal’ 

Alternatively, there may be patters of egregious abuse and violence that rarely come to light but which can come to light is a torch can be shone on them through an Inquiries procedure.

We believe that an Inquiries procedure should be included in the convention.  It could be triggered by the receipt of reliable information to the effect that a particular State Party is perpetrating grave or systematic violations of the convention.  Part of the process should entail the possibility of country and site visits in order to ascertain the facts and collect information.  

The Inquiry procedure is familiar under international human rights law.  Ample precedent is available to draw on when drafting the relevant provisions.  The important point at this stage is to press the case for the need for such a procedure.

4. Compositions of the Proposed Treaty Monitoring Body

It is the view of the European Grouping of National Institutions that the following criteria should be applied in nominating and appointing persons to the Treaty Monitoring Body.

(i)

Of the members of the Body, not less than 50% of them shall be 


persons with a disability.


and

(ii)

Of the composition of membership of the Body there shall be parity as 

between the sexes.



And

(iii)

The Body may not include more than one national of the same 


State.



and
(iv)

The members of the Body shall be nominated by the



States Parties and appointed by the Secretary General of the United 

Nations.


and

(v)

The members of the Body shall be appointed and shall serve in their 

personal capacity.



and
(vi)

In appointing the body, consideration shall be given to equitable 


geographical distribution of membership and to the representation 


of the different forms of civilization and of the principal legal 


systems.
(vii)
A person shall be appointed by the Secretary General after 



consulting with eminent experts in the field of human rights.



A person shall not be appointed by the Secretary General to be a 


member of the Body unless it appears to the Secretary General that the 

person is suitably qualified for such appointment by reason of his or 

her possessing the required experience, qualifications,



training or expertise as, in the opinion of the Secretary General, is or 

are appropriate, having regard, in particular, to the functions conferred 

on the Body.
(viii)
Consideration should be given to appointing the UN Special 


Rapporteur as an ex officio member of the treaty monitoring body.
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Summary of Our Recommendations
There should be a treaty monitoring body established under the draft convention.

Overall Goals of Monitoring
The treaty monitoring body should be tasked and resourced so as to enable change to occur and to nurture a self-sustaining process of domestic reform.
National Action Plans
States Parties should take their domestic sovereign responsibility seriously by crafting National Action Plans to achieve the aims and purposes of the Convention.  Such Plans should be crafted in close consultation with persons with disabilities and disability NGOs.  
1. The treaty monitoring body should provide Protocols and Recommendations for the drafting of National Action Plans.  

2. It should issue General Comments on general matters, on specific rights and on themes as it decides.

3. Each State Party should first draft a Baseline Report on ‘what is’ before drafting their ‘National Action Plans’ on ‘what ought to be’.

4. The treaty monitoring body should be given the task of monitoring progress in the achievement of National Action Plans with the active and formal assistance of National Human Rights Institutions as well as NGOs.

Role of National Human Rights Institutions
National Human Rights Institutions can and should play a vital role in championing the cause of domestic reform on disability and human rights issues.  

 They should be specifically tasked and adequately equipped to keep the human right situation of persons with disabilities under review and to provide 
– or assist with the provision – of complaints procedures.

National Human Rights Institutions can play an important role in advising and enriching the deliberations of the treaty monitoring bodies with respect to national situations.  They should be specifically empowered to directly assist the treaty monitoring body in assessing progress achieved under National Action Plans.

Civil Society

The treaty monitoring body should be specifically tasked to help raise the capacities of disability NGOs to engage constructively both with domestic reform processes and also with itself and cognate treaty bodies.

There needs to be a frank acknowledgement that the best form of change is change that is informed by its intended beneficiaries.  

Thematic Studies & Targeted Recommendations
In recognition that many of the obstacles to the full and effective implementation of the convention will require sustained analysis and forethought, added value should be sought at the international level by tasking the treaty monitoring body to conduct Thematic Studies leading to a clear set of Recommendations.

Such Thematic Studies should be chosen and carried out with the active involvement of States Parties as well as disability NGOs and all relevant United Nations Specialised Agencies and other bodies.

Enriching the Deliberations of the Other Human Rights Treaty Monitoring Bodies
The disability treaty monitoring body should play a pro-active role in raising the level of awareness of its sister human rights treaty monitoring bodies to disability as a human rights issue. It should play an active part in the coordinated work of these bodies and in any future integration.

Adding a Focal Point to the Specialised Agencies
Since the implementation of the convention will take concerted effort at International, Regional and national levels the treaty monitoring body should play a key role in adding focus to the activities of the Specialised Agencies in particular.  

The Specialised Agencies possess key knowledge, insights and skills that would enrich the thinking of the treaty monitoring body.  Likewise, the treaty monitoring body should be able to bring its own insights and knowledge to bear in helping the Specialised Agencies to achieve their goals more effectively in the disability context.

Harnessing the Strengths of the Office of the UN Special Rapporteur

The Office of the United Nations Special Rapporteur should be made an ex officio – though non-voting - member of the new treaty monitoring body.  

This would ensure that maximum complementarity is obtained from the two instruments.  This would ensure a connectedness between the two instruments – and though them between the unique contributions of the social development and human rights dimensions to disability.

The Regional Dimension
The treaty monitoring body should convene Regional meetings with the States Parties in order to foster greater shared ownership of the process of change.  

Part of the Recommendations of the treaty monitoring body dealing with National Action Plans should touch on the Regional dimension and on how Regional co-operation could further advance the goals of the convention.  

Likewise part of its Recommendations emanating from Thematic Studies could be directed toward Regional groupings of States toward the same end.

Individual Complaints Procedure
An optional Individual Complaints procedure should be included in the convention.  Such a procedure would allow the raw edges of human experience to be expressed.  It would fix the gaze of the treaty monitoring body on how the rights are actually experienced on the ground by its beneficiaries.  It would add a dimension that might not otherwise get expressed.

Collective Complaints Mechanism
An optional Collective Complaints mechanism should also be added which would enable the treaty monitoring body to reach systemic issues that affect a class or sub-class of persons with disabilities.  

Such a procedure would be useful to States in helping to focus attention on major failings as well as gross inequalities.  It could further help to motivate disability groups to engage with the reform process both at home and at the international level.

Inquiries Procedure
An optional Inquiries procedure should also be added to enable the Treaty Monitoring Body to reach allegations of persistent patterns of violations.  This could be especially useful in highlighting a pattern of behaviour that States may have felt to be ‘normal’ in the past but which no longer pass muster under new thinking on disability.  And it may prove particularly useful in bringing to light violence and abuse especially of vulnerable persons with disabilities living in residential or other institution.
Treaty Monitoring Body

The Monitoring Body should, to the fullest extent possible, represent the actuality of experience of those with a disability. It should be, and be seen to be, independent in the exercise of its functions, broadly representative of civil society and gender balanced. In addition; it should have the greatest possible level of expertise available to the United Nations.
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