Compilation of comments on articles of the draft text of the Working Group

Preamble

National Human Rights Institutions
Ontario Human Rights Commission

paragraph (h)

This has been the experience of the Ontario Human Rights Commission.  Despite the ground of disability being introduced into Ontario’s Human Rights Code more than 20 years ago, today disability continues to be the highest single ground cited in complaints to the Commission, averaging above 50% over the last few years.

 A 2001 national survey of persons with disabilities in  Canada continues to indicate that persons with disabilities do not enjoy full and equal participation in society, particularly with respect to economic and social rights, including lower rates of higher education, total income, and labour force participation.

paragraph (m)

There is legal jurisprudence in Canada that supports the notion that individuals can face multiple or “intersecting” forms of discrimination.  In its majority decision in Law v. Canada,
 the Supreme Court of Canada recognized that a discrimination claim can present an intersection of grounds that are a synthesis of those listed in s. 15(1) of the Canadian Charter of Rights and Freedoms or are analogous to them.

The Commission has dealt with a number of cases where the ground of disability intersects with other enumerated grounds of discrimination as well as other factors such as language.  The Commission has published a discussion paper on the broader topic: An intersectional Approach to Discrimination Addressing Multiple Grounds in Human Rights Claims.

paragraph (r)

It is the Commission’s own experience that laws and policies that specifically address the human rights of persons with disabilities can make a significant impact.  The Commission’s first version of its Policy and Guidelines on Disability and the Duty to Accommodate was released in 1989 and was substantially revised and re-released in 2001.  It has been the Commission’s most sought after publication.  The Disability Policy provides a comprehensive interpretation and understanding of the rights of persons with disabilities set out under Ontario’s Human Rights Code.  It has helped give focus to the work of the Commission as well as assisting other organizations and individuals involved in promoting and protecting disability rights.  The Disability Policy has been referenced in case law
 and has been the catalyst of other activities and reports of the Commission including its public consultations on accessible education for students with disabilities, the rights of older persons, access to public transit, shortcomings of the Building Code, and barriers in the restaurant and hospitality industry.

NGOs

European Disability Forum

A reference to international cooperation should be added, in line with what is mentioned in the previous section.

The preamble should include a paragraph which reminds that this Convention covers girls and boys with disabilities, young women and men with disabilities, adult women and men with disabilities, as well as older women and men with disabilities.

Paragraph p) should also include terrorism and natural disasters.

Paragraph m) should be reworded to make clear that the groups referred in this paragraph have additional problems to other disabled people and therefore require even more attention. The listing should also include disabled people from indigenous minorities, as well as those living in rural and remote areas.

Indian NGO Consultative Meeting

The participants are of the view that points a) to r), preceding Article 1 of the Draft text by the Working Group (WG), should be organised under the Title ‘Preamble’.
Modifications recommended to points- g), k), n) and p) of the Preamble. 

With reference to point g), the diversity of persons with disabilities needs to be qualified by the types, nature, degree, socio-economic status, gender and other factors. The modified point- g) should read “Recognising the diversity of persons with disabilities on grounds of the types, nature, degree, socio-economic status, gender and other factors.

In point k), additional text suggested after “freedom to make their own choice” as- “which should include freedom of assisted / informed choice for those who encounter difficulties in expressing free choice”. Therefore the modified text of point k) should read as “Recognising the importance for persons with disabilities of their individual autonomy and independence, including the freedom to make their own choices, which should include freedom of assisted / informed choice for those who encounter difficulties in expressing free choice.”

In point n), the group suggested to replace the expression- “persons with disabilities” with “men, women, boys and girls with disabilities” as expressed in UN Standard Rules. The modified text for point n) should read as “Emphasising the need to incorporate a gender perspective in all efforts to promote the full enjoyment of human rights and fundamental freedoms by men, women, boys and girls with disabilities”,

The scope of Point-p) of Preamble is suggested to be widened by incorporating “consequences arising due to acts of terrorism and natural disasters” apart from armed and civil conflicts. Therefore the Modified text for point –p) should read as “Concerned that situations of armed conflict, acts of terrorism and natural disasters have especially devastating consequences for the human rights of persons with disabilities”.
An additional clause should also incorporate the reference to the Vienna Declaration, Declaration On Right to Development and World Programme of Action.

A special mention is recommended for the work done by Special Rapporteur in the UN Standard rules on equalisation of opportunities for persons with Disabilities 1993 would be valuable in the Preamble.

The Preamble could include a statement expressing diversity in economic development to justify progressive realisation of certain rights whereas no compromise is recommended in the immediate realisation of civil and political rights.

Landmine Survivors Network

The preamble is intended in part to explain the relationship between the Convention and prior developments in international law. This Convention focuses on the achievement of full and equal human rights of people with disabilities. In order to more comprehensively describe the fundamental shift in attitudes that are necessary for this Convention to be effective, the Preamble should contain language expressing the shift in the perception of disability from one focusing on the individual impairment, to one focusing on the barriers associated with any form of impairment, which result in deprivation of human rights of people with disabilities. For a thorough example of the exploration of such concepts, the Ad Hoc Committee should reference New Zealand’s description of “disablement”. (Cf. New Zealand’s view on the Convention on the Rights of Disabled People)

Even though the preamble of a treaty is not an operative part of the treaty, the preamble provides a useful historical context and the rationale for introducing a new instrument into the body of international law. The Draft Preamble contains, in many instances, resolution-like language, with words such as “concerned”, and the Ad Hoc Committee may wish to consider the appropriateness of such language. 

Draft Preamble paragraphs (a) and (b) represent standard language used in human rights conventions (Cf. International Covenant on Political and Civil Rights; Covenant on Economic, Social and Cultural Rights, Convention on Elimination of All forms of Discrimination Against Women, etc.).

Draft Preamble paragraph (c) contains language that has not been introduced in previous submissions of the draft text. The reference in this paragraph is to the Vienna Declaration (1993), paragraph 5: “All human rights are universal, indivisible and interdependent and interrelated.”

Draft Preamble (d) is consistent with principal human rights conventions in force. In addition, similar language can be found in the preamble to the Vienna Declaration (1993) and in the preamble to the UN Standard Rules. 

Footnote 2 mentions the discussion during the Working Group meeting regarding the inclusion of the Convention on the Protection of the Rights of All Migrant Workers and Members of their Families in the reference to relevant human rights documents. Taking into consideration that this is one of the core human rights treaties and has entered into force, it is unclear why this specific treaty would not be mentioned.

Paragraph (e) references the UN Standard Rules. Given that the Standard Rules summarize the message of the UN World Programme of Action, the Ad Hoc Committee may find it appropriate to include reference to the UN World Programme of Action as well.

Draft Preamble paragraph (f) refers to the principle of non-discrimination. The Committee may find it appropriate to discuss the need for this paragraph.  Paragraphs (c) and (d) refer to discrimination, thus this separate paragraph would seem redundant, especially given the fact that this is a comprehensive, not only an anti-discrimination Convention. 

The operative word in the paragraph (h), “concerned” is an example of the resolution-like language that is present throughout the Draft Preamble.  The European Union’s proposal for the Convention contains similar language: “Concerned that despite these various instruments and undertakings persons with disabilities continue to face barriers to the effective enjoyment of human rights and fundamental freedoms”. It would be helpful for the Committee to consider changing this word to “recognizing” for the sake of consistency with other human rights Conventions.

Paragraph (i) is especially important, because it affirms the principle of international cooperation. Footnote 4 considers alternative language, which places an emphasis on developing countries in the context of international cooperation. Even though this language stems from the Convention on the Rights of the Child, it is important to realize the comprehensive nature of international cooperation necessary for the effective implementation of the Convention (ie. not only north to south based cooperation). Thus, reference to global cooperation is sufficient for the purposes of this Convention. (Cf. Vienna Declaration Paragraph 20 and 25)

Paragraph (j) emphasizes the ongoing efforts of people with disabilities and their organizations, as well as linking the promotion of human rights of people with disabilities with other objectives, notably development.  The Vienna Declaration contains reference to language of human rights and development.  The reference is to past and potential future contributions of persons with disabilities and their organizations to the cause.  However, because of language implying future efforts, the paragraph should read “of persons with disabilities,” not “made by.”

One of the functions of the preamble is to preliminarily identify principles and objectives of the Convention. The language in the paragraph (k) fulfills that function by referring to the “individual autonomy” and “independence” of people with disabilities. The Committee may also wish to consider including language of self-determination/autonomy expressed in the Vienna Declaration.

Paragraph (l) contains language referring to the importance of participation of people with disabilities in decision-making processes. It is noteworthy that this is a weaker formulation than that used in the Vienna Declaration, which uses the word “essential.”

Footnote 5, which cites to Footnotes 101, 102, and 103, expresses the debate in the Working Group regarding the importance and feasibility of including this language, as some members were concerned with the difficulties of defining terms included.  However, this language is important as it recognizes the existence of aggravated discrimination facing these disadvantaged groups in society.  Again, the Committee may wish to reconsider usage of the word “concerned,” as it is more resolution, rather than Convention language.

The Draft paragraph (n) invokes a gender perspective. This is a very important reference to women and is consistent with the resolutions of the Committee on Human Rights.  In addition to gender, the Committee may also consider including reference to ethnic and racial minorities.

Draft paragraph (o) refers to poverty. This is also very important language, though it may be adequately covered in paragraph (j), as it appears repetitive. 

Draft paragraph (q) reflects the major target areas for equal participation set forth in the UN Standard Rules, Rules 5-12. The Committee may consider using a stronger phrase than “important,” because the concept of accessibility is one of the fundamental principles of the paradigmatic shift in the perception of disability in society. 

Draft paragraph (r) fulfills one of the functions of the preamble, which is to reaffirm the need for the Convention, and in this case, it emphasizes the comprehensive nature of the Convention.  (Cf. Convention on the Rights of the Child; Convention on the Protection of the Rights of Migrant Workers and Members of Their Families).

Physical Disability Council of Australia Ltd

PDCA is pleased to note that the preamble does make reference to diversity in g) and also specifically to race, colour, language, religion, national or social origin .m)

We strongly believe that a Disability Convention must reflect the cultural diversity that exists in the world if it is to have any use or impact for all people with disability.

If cultural diversity is not incorporated into this Convention right from the beginning of the process, then people with disability from culturally diverse backgrounds will at best only receive partial protection from the Convention
World Blind Union

The first paragraph in the preamble could be: 

Acknowledging the importance of establish a comprehensive and integral international convention on the protection and promotion of the rights and dignity of persons with disabilities. 

Include in the Preamble that PWD's are men and women, boys and girls, young persons, grown ups, and elderly people. 

International cooperation could be mentioned in the Preamble as it appears in the CRC (Convention on the Right of the Child).

There is a need to mainstream international cooperation to also cover the needs of PWD. 

Article 1: Purpose

United Nations System

ILO

The ILO welcomes the human rights emphasis in the draft text and recognizes the importance of international cooperation as a means to promote the full enjoyment of the human rights and fundamental freedoms of persons with disabilities, particularly in developing countries where an estimated 80 per cent of disabled people live.

NGOs

European Disability Forum

The objective should state: “The purpose of this Convention shall be to ensure and promote the full, effective and equal enjoyment of all human rights and fundamental freedoms by persons with disabilities”.
Indian NGO Consultative Meetings

The participants felt that since “promotion and protection” of human rights of persons with disabilities is a central issue, therefore the statement of purpose must reflect this notion explicitly. The modified text should read-“The States parties to this convention shall introduce all such measures that are necessary to promote, protect equal and effective enjoyment of all human rights and fundamental freedoms by persons with disabilities”.

Landmine Survivors Network

Although the objectives of international human rights conventions are usually extrapolated from general obligations provisions found in the initial articles, prevailing international law practice in treaty drafting is to more explicitly articulate treaty objectives in a separate article.  (Cf. Framework Convention on Climate Change, Article 2)  By including a separate provision outlining the purpose of the convention, the Working Group text is consistent with this practice.

Footnote 7 raises the question considered in the Working Group namely whether international cooperation might be appropriate to include as an objective.  Reference in this regard may be made to the inclusion of international cooperation as an objective in a number of other conventions.  (Cf. Convention to Combat Desertification, Article 2) Alternatively, international cooperation may be included as a general principle of the convention.  (Cf. Framework Convention on Tobacco Control, Article 4(3))

Footnote 8 provides an alternative – and substantially weaker – statement that represents a departure from formulations set forth in other international human rights conventions.  (Cf. International Convention on the Elimination of All Forms of Racial Discrimination, Article 2; Convention on the Rights of the Child, Article 2)

World Blind Union

“Purpose” should remain as an independent article.
Article 2: General Principles

United Nations System

ILO

The ILO welcomes the underlying principles of dignity, individual autonomy, non-discrimination, inclusion, respect for difference and equality of opportunity underlying the draft text.

National Human Rights Institutions

Ontario Human Rights Commission

The Commission is supportive of all the fundamental principles set out in this Article.  In addition, the Commission would suggest adding what it believes to be another fundamental principle: the “duty to accommodate” persons with disabilities.  Also see the Commission’s comments under draft Article 7 below.

NGOs

European Disability Forum

Whichever word is finally used (individual autonomy or self-determination) it has to be made clear that its meaning includes the right to make one’s own choices and decisions, which is a key principle.

EDF proposes to add the principle of effective and substantial equality as a guiding principle, which is stronger than equality of opportunity.

Indian NGO Consultative Meeting

The Articles arranged under the Title of general principles are comprehensive but the participants felt that principle of social justice and equity to ensure de facto equality should be reflected. To this effect suitable text may be evolved.

Landmine Survivors Network

The identification of specific principles to aid in the interpretation and implementation of a treaty is a well-recognized practice in international law.  In the context of international human rights law for example, the Committee on the Rights of the Child identified four main principles (non-discrimination, best interests of the child, survival and development, and participation) through its analysis of the text of the Convention on the Rights of the Child.  (Cf. Committee on the Rights of the Child, General Comment No. 5, CRC/GC/2003/5), drawing on Articles 2, 3, 6 and 12 respectively) The approach of the Working Group here is to expressly articulate the principles towards the beginning of the draft treaty text, after the section on objectives/purpose.  This is an approach commonly utilized in international environmental treaties which leaves no ambiguity as to the principles to be applied.  (Cf. Convention to Combat Desertification, Article 3; Framework Convention on Climate Change, Article 3)

The principles selected for inclusion in the draft text by the Working Group, are found in numerous existing human rights instruments, including the six core international human rights conventions, the UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, and the ILO Convention concerning Vocational Rehabilitation and Employment (of Disabled Persons).  It was also suggested that international cooperation be included as a general principle for the Convention.  (Cf. Summary of the discussions held regarding the issue of international cooperation to be considered by the Ad Hoc Committee, ANNEX II A/AC.265/WG_)

The Ad Hoc Committee may wish to consider referring to “inherent dignity” in paragraph (a) instead of “dignity” (Cf. International Covenant on Civil and Political Rights and International Covenant on Economic, Social and Cultural Rights, preambles), and in paragraph (c) the use of the term “participation,” which is broader than “participants.” (Cf. Convention on the Rights of the Child, Article 23(1); and UN Standard Rules para. 14)  The Committee may also wish to consider whether reference to “citizens” in (c) may be too limiting, as it could have the effect of excluding coverage of people with disabilities who are resident non-citizens.

In contemplating Article 2, the Ad Hoc Committee may find it helpful to revisit the contribution of the Danish Human Rights Institute to the Second Session of the Ad Hoc Committee, which provides a “Discussion Paper on Founding Principles of a Convention on Rights of Persons with Disabilities.” (A/AC.265/2003/CRP/9, available at: http://www.un.org/esa/socdev/enable/rights/a_ac265_2003_crp9.htm)

Physical Disability Council of Australia Ltd

PDCA supports principle d) in its reference to difference and diversity however we do believe that it may be useful to specifically state what this difference is i.e. gender, culture, age etc.

World Blind Union

The Article is important since it underlines some very fundamental universal principles.

Article 3: Definitions

United Nations System

ILO

Accessibility

Accessibility is understood to refer to the build environment and also, to signage in use, printed materials, information conveyed by sound, electronic information and communications. 

Disability

The ILO

· agrees that, if disability is to be defined in the Convention, the definition should reflect the social dimensions of disability. 

· while recognizing the diversity of definitions of disability used in national legislation and policy throughout the world, and the achievement of the World Health Organization in promoting a standardized classification for the purposes of diagnosis, is concerned that the ambit of the convention may be limited if disability is defined specifically. 
· suggests that, rather than including a definition of disability, the Convention should include a definition of a disabled person, as is the practice in ILO international labour standards concerning persons with disabilities. The ILO Code of Practice on Managing Disability in the Workplace agreed by a Committee of Experts comprising 27 government, employer and trade union representatives from developing and industrialized countries defines a disabled person as: “...an individual whose prospects of securing, retaining and advancing in suitable employment are substantially reduced as a result of a duly recognized physical, sensory, intellectual or mental impairment”. This definition has proven to be universally acceptable, in the context of vocational rehabilitation, vocational training and employment, while allowing for variation in national interpretations of disability. While dealing specifically with employment, the ILO suggests this definition could form the basis of a more generally applicable definition for the purposes of the proposed UN Convention. The use of such a definition in the Convention would offer scope to national authorities to define disability and disabled persons according to the needs of national policy and legislation and in conformity with national practice and understanding. 

Discrimination on the ground of disability

The ILO suggests the following definition: 

Any distinction, exclusion or preference based on disability which nullifies or impairs equality of opportunity or treatment. General standards that establish distinctions based on actual or perceived disability constitute discrimination in law. The specific attitude of a public authority or a private individual that treats unequally persons with disabilities constitutes discrimination in practice. Indirect discrimination refers to apparently neutral situations, regulations or practices which in fact result in unequal treatment of persons with disabilities. Distinction or preferences that result from application of special measures of protection and assistance taken to meet the particular requirements of disabled persons are not considered discriminatory. 

Reasonable Accommodation

The ILO suggests the following definition: 

Adaptations and modifications required to facilitate the equal enjoyment by persons with disabilities of all human rights and fundamental freedoms, without imposing a disproportionate burden. 

National Human Rights Institutions

Ontario Human Rights Commission

“Communication”

The Commission would suggest adding “digitized text” to this enumerated list as it is fast becoming one of the most common alternate or intermediary format facilitating the production of other alternate formats including Braille, large text and audio.

“Disability”

Footnote 12

The Commission supports the view set out in the footnote 12 under the draft Article, that any definition of “disability” should reflect a social model of disability rather than simply a medical model.  Similarly, the Commission’s Disability Policy supports a broader understanding of disability to include a social perspective.  As well, the Disability Policy recognizes environmental sensitivities as well as drug and alcohol addictions as disabilities within the meaning of Ontario’s Human Rights Code.

The Supreme Court of Canada has shed new light on the approach to be taken in understanding disability.  In Mercier,
 the Supreme Court made it clear that disability must be interpreted to include its subjective component, since discrimination may be based as much on perceptions, myths and stereotypes, as on the existence of actual functional limitations.  The Court chose not to create an exhaustive definition of disability. Instead, it opted for an equality-based framework that takes into account evolving biomedical, social and technological developments.

Another Supreme Court of Canada decision
 has since confirmed that "social handicapping", i.e., society's response to a real or perceived disability, should be the focus of the discrimination analysis.

“Universal design” and “Inclusive design”

The Commission is supportive of including definitions of these concepts.  The Commission identifies in its Disability Policy the principle of universal and inclusive design as critical to achieving integration and full participation for persons with disabilities.  Barrier prevention is much more preferable to barrier removal.  And it is consistent with the notion of disability as a social model.

Case law in Canada also supports the notion of universal and inclusive design.  The Supreme Court of Canada has noted the need to "fine-tune" society so that structures and assumptions do not exclude persons with disabilities from participation in society
 and it has more recently affirmed that standards should be designed to reflect all members of society, insofar as this is reasonably possible.

NGOs

European Disability Forum
If a definition on disability is to be included, it has to reflect the social model and it has to be broad, not leaving any group of disabled persons out. For instance, the use of the ICF definition would imply the risk of leaving certain groups of disabled people out.

The Council of Europe has agreed on a definition of Universal Design, which might be considered useful for the Convention. The definition reads : “Universal design is a strategy, which aims to make the design and composition of different environments and products accessible and understandable to, as well, as usable by, everyone, to the greatest extent in the most independent and natural manner possible, without the need for adaptation or specialised design solutions.”

Landmine Survivors Network

Many human rights treaties precede the substantive obligations with a definitions or “use of terms” section, clarifying how terms are to be used and aiding in the interpretation and implementation of the treaty.  The Ad Hoc Committee may wish to delay consideration of the definitions section until all the treaty provisions have been finalized, at which point it will be easier to identify which terms are consistently used and should be addressed in the definitions section, and which terms should be defined in the specific article(s) in which they are used.

Footnote 10 indicates that further discussion of Draft Article 19 (Accessibility) will be needed to develop an appropriate definition.  The Ad Hoc Committee may wish to take into consideration the definition of “access” used in the Bangkok Draft, as well as the coverage of Accessibility in Article 16 of that draft text.

Footnote 11 references the discussion of whether a definition of “communication” is needed.  A number of Working Group members felt that defining “communication” may be too difficult, and may not in fact be necessary for the purposes of the treaty.

Footnotes 12 and 13 reference the discussions regarding the definition of “disability” and “persons with disability.”  Within the context of human rights instruments that reference specific populations, it is not uncommon to include a definition of the group(s) of people to whom the treaty applies.  (Cf. Convention Concerning Indigenous and Tribal Peoples in Independent Countries, ILO No. 169, Article 1)  However, Working Group members questioned the need to include a definition of disability given the complexity of the issue.   Others felt the inclusion of a definition essential, particularly for use in countries that do not include a definition of disability in their national legislation, or that utilize a definition that is not broad and inclusive of all people with disabilities.  If the Ad Hoc Committee decides to include a definition of disability, it may find helpful the articulation of disability and disablement as a process included in the New Zealand proposal.  (Cf. New Zealand’s View of a Convention on the Rights of Disabled People, paras. 7-9 and 23-24)  In addressing the inclusion of a definition of “persons with disability,” the Ad Hoc Committee may wish to take into consideration the difficulties associated with defining personhood, and concerns that having to satisfy requirements of being a “person” before the law could act as an undue limitation on the scope of the application of the treaty.

Footnote 14 questions the placement of the definition of discrimination.  Human rights conventions that are based on a non-discrimination framework frequently place the definition of discrimination in a definitions section towards the beginning of the treaty.  (Cf. International Convention on the Elimination of All Forms of Racial Discrimination, Article 1(1); Convention on the Elimination of All Forms of Discrimination Against Women, Article 1).  The structure of the Working Group text utilizes a broader and more comprehensive structure (similar to that found in the Convention on the Rights of the Child), and therefore it may be more appropriate to address the definition of discrimination in Article 7 discussing Equality and Non-Discrimination, or (if Article 7 is split) in a separate article on discrimination.

Footnote 15 addresses the inclusion of a definition of “language.”  Whether or not the Ad Hoc Committee chooses to include such a definition, the coverage of linguistic rights will be an important aspect of the treaty, particularly for people with disabilities who utilize sign language and other methods of communication.  (Cf. International Covenant on Civil and Political Rights, Article 27; Convention concerning Indigenous and Tribal Peoples in Independent Countries, ILO No. 169, Articles 28 & 30; and Convention on the Rights of the Child, Article 30)

Footnote 16 notes that the concept of “reasonable accommodation” is addressed further, if not completely, in Article 7, and the Ad Hoc Committee may wish to consider whether the definition of “reasonable accommodation” should be placed in the article(s) specifically addressing it.

Physical Disability Council of Australia Ltd

PDCA supports the view that the definition of disability should reflect the social model of disability within the Convention which views disability as resulting from social barriers to participation as opposed to the medical model which views disability largely as medical issues that need to be ‘cured’.  The other benefit of the social approach to disability is that is emphasizes that people with disability have the same rights as those of other members of the community in which they live.

PDCA also supports the position put forward by Women With Disabilities Australia (WWDA) in its submission that given the current draft provides for an Article on Statistics and Data Collection, a globally accepted definition should be adopted to ensure that national and international data is useful.

World Blind Union

A definition on disability is not needed at all, and it would be better if each country made provisions of their own.

Definition based on ICF will not be sufficient to guarantee all groups of PWD:s to be covered. 

A definition on disability as such can exclude individuals or groups of PWD:s. 

It is suggested to write Definitions on: 

- Disability

- Persons with disability:

- Accessibility

- Discrimination on the ground of disability 

- Language, includes oral-aural language and sign language

- Reasonable accommodation

- Universal Design or Inclusive design
The following issues seems also to need its own definitions 

· Reasonable accommodation

· Specific formats, plain language or easy-to-read formats

· Habilitation

· Community based rehabilitation (CBR)

· Severe disabilities

· Self-determination or self-governing

· Mobility or accessibility

World Federation of the Deaf

According to this article, "language" includes both oral-aural language and sign language. WFD believes that “language” should be defined (see footnote 15). WFD will propose a definition for the word "language" soon; we are currently consulting with linguistic experts.

In looking at the most comprehensive list of the world’s languages, Ethnologue (www.ethnologue.com), some 6,700 spoken languages and 115 sign languages are listed. Sign languages are listed on par with spoken languages, AS INDEPENDENT LANGUAGES. 

Sign languages have been defined from a linguistic viewpoint as languages, and those using sign languages have been defined as a linguistic minority. Deaf people are also persons with a disability in the sense that all their rights will be fulfilled only when their linguistic rights are met, and sign language and its use in all spheres of human life is recognised and respected. In other words, Deaf people are persons with a disability whose rights can be secured by securing their linguistic rights.

In the view of WFD Braille and sign language should not be considered in the same light. It is very clear in linguistics that sign languages are LANGUAGES, whereas Braille is a way of writing down any language. Braille can be seen in the same way as, for instance, transcribing Kurdish written in Arabic script - as in Iraq - or Kurdish written in Cyrillic script - as in Azerbaijan - to Kurdish written in Latin script, i.e. it is a way of rendering a language in a form that group X can read. Group X can be Kurds who only know Latin script, or it can be blind people who only read Braille. Even if those Kurds can learn to read Kurdish in the Arabic or Cyrillic script whereas blind people cannot read any written language unless it is in Braille, this does not mean Braille is a language. It is a MEANS OF REPRESENTING AN EXISTING LANGUAGE. This distinction should be clear in all those articles where sign language and Braille are mentioned.

World Network of Users and Survivors of Psychiatry

While it may not be necessary to define “disability” or “persons with disabilities” it is important to state in a binding part of the convention that the convention applies to people with disabilities of the major categories including people with psychosocial disabilities.

Article 4: General obligations

United Nations System

ILO

· Welcoming the call for States Parties to undertake to mainstream disability issues into all economic and social development policies and programmes, the ILO underlines that such mainstreaming needs to be based on effective practice, so that people with disabilities can benefit rather than becoming more disadvantaged than before. 

· Welcomes the emphasis on consultation with and active involvement of people with disabilities in the development and implementation of policies and legislation, and strongly recommends that the social partners and other stakeholders be also involved and be specifically mentioned in article 4.2. 

· Referring to footnote 19, the ILO would welcome an emphasis on progressive realization of economic, social and cultural rights, since some countries may face difficulties in immediately implementing some of the draft Convention provisions, given the significant development effort which will be required in order to make these rights a reality. 

National Human Rights Institutions

Ontario Human Rights Commission

4.1

The Commission would support the view, as set out in footnote 20 to this draft Article, that there should be a general obligation to include the rights of non-citizens with disabilities who otherwise enjoy some degree of legal status within the State.  For example, it has been reported to the Commission that persons with disabilities who are visitors to Ontario are ineligible to access para-transit vehicles in some regions because of the lack of reciprocal agreements or waivers.

4.1(b)

The Commission supports this provision.  In Canada, all provincial and federal jurisdictions have legislated the rights of equality and non-discrimination on the ground of disability, set out in federal, provincial and territorial human rights codes as well as being entrenched in the Charter of Rights and Freedoms under Canada’s Constitution Act.  In addition, Ontario has legislated barrier-removal planning and reporting requirements for government and para-public sectors under its Ontarians with Disabilities Act (2001).

4.1(e)

In Ontario and other provincial and territorial jurisdictions in Canada, the protection in human rights codes providing that persons with disabilities be free from discrimination in employment, services, housing, contracts and trade unions, extends beyond government and the public sector to include private enterprise.

NGOs

European Disability Forum

The initial paragraph should state, as in the ICCPR, that States “shall respect and ensure the full realisation of all human rights and fundamental freedoms.”

Paragraph a) should also include by-laws, rules and we suggest to replace the word “discourage customs” by “counter customs”.

EDF proposes to add to paragraph c) a reference to international cooperation, which would oblige both the donor and the recipient of development cooperation funds to take into account persons with disabilities.

EDF also considers it very important that a paragraph on remedies is included in this article.

EDF also suggests to add a reference to positive action measures to paragraph e) of this article. 

EDF suggests a reference to the use of public procurement and public funds in paragraph f) as a way of promoting Universal Design in goods, services, equipment and facilities. 

When implementing the General State Obligations, special attention should be given to those disabled people more in danger of exclusion and discrimination, including women with disabilities, disabled people from ethnic minorities, disabled people living in rural and remote areas.

Paragraph 2 of this article is considered of vital importance. It could be strengthened through a reference to the concept of partnership and to the provision of measures which would strengthen the role and capacity of representative organisations of persons with disabilities to play an active role in the implementation of the Convention.

Indian NGO Consultative Meeting

In this article, the expression “all individuals” should be substituted with “men, women, boys and girls with disabilities” to clearly incorporate gender prospective in the general obligations. The modified article would thus read as “States Parties undertake to ensure the full realisation of all human rights and fundamental freedoms for all “men, women, boys and girls with disabilities” within their jurisdiction without discrimination of any kind on the basis of disability.
Landmine Survivors Network

By including a provision expressly obliging states to give effect to the rights contained in the convention, the Working Group text is reflective of the principle that implementation of international human rights is essentially a domestic issue.  In addition, Draft Article 4 also includes the important prohibition against discrimination in giving effect to the rights.

Footnote 18 highlights the concern of some Working Group members over the inclusion of a paragraph on remedies because the draft text includes coverage of civil and political rights as well as economic, social and cultural rights.  Although the International Covenant on Economic, Social and Cultural Rights does not include a specific provision on remedies, the Committee on Economic, Social and Cultural Rights has stated that the provision of judicial remedies is “among the measures which might be considered appropriate, in addition to legislation,” and that “the enjoyment of the rights recognized, without discrimination, will often be appropriately promoted, in part, through the provision of judicial or other effective remedies.”  (Cf. Committee on Economic, Social and Cultural Rights, General Comment 3, para. 5)  Therefore, the absence of an explicit provision on remedies in the International Covenant on Economic, Social and Cultural Rights does not preclude the Ad Hoc Committee from including such a provision in this convention, and the exclusion of such a provision re. civil and political rights would depart from human rights law.  (Cf. International Covenant on Civil and Political Rights, Article 2(3))

Footnote 19 questions how the progressive realization of economic, social and cultural rights should be addressed in the treaty.  As Footnote 19 highlights, the Convention on the Rights of the Child (Article 4) provides language that may be helpful, as it clearly indicates which rights in the Convention would be subject to progressive realization.  It should also be noted that Article 4 of that convention also references the utility of international cooperation in implementing rights.

Footnote 20 raises the question of whether the phrase “within their jurisdiction” may be too broad and inclusive?  The Ad Hoc Committee may wish to consider the alternative phrasing “within its territory and subject to its jurisdiction.”  (Cf. International Covenant on Civil and Political Rights, Article 2(1))

Draft Article 4(1)(a) addresses the types of actions to be undertaken by states to “give effect to this Convention” as well as those that should be changed or discouraged because they are “inconsistent with this convention.”  In order to avoid ambiguity, or an overly limiting interpretation that could discourage flexibility in implementation of the convention, the Ad Hoc Committee might consider the alternative phrasing “inconsistent with the object and purpose of this convention.”  (Cf. Vienna Convention on the Law of Treaties, Article 18)  This alternative phrasing may also be usefully incorporated in Draft Article 4(1)(d), which references acts or practices “inconsistent with this convention.”

Draft Article 4(1)(c) addresses the mainstreaming of “disability issues.”  Reference may be made to the UN Standard Rules usage of the term “disability aspects,” which is a broader and more inclusive formulation.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rule 14)

Draft Article 4(1)(e) is consistent with international human rights law in its coverage of private actors.  (Cf. Convention on the Elimination of All Forms of Discrimination Against Women, Article 2(e); Convention on the Rights of the Child, Article 3(1))  Such coverage is particularly important given increasing privatization in the provision of goods and services once provided by public entities.

Draft Article 4(1)(f) addresses important issues of accessibility that, as indicated in Footnote 22, may perhaps be better elaborated in Draft Article 19 (Accessibility).

Draft Article 4(2) requires development of implementation measures “in close consultation with, and include the active involvement of, persons with disabilities and their representative organizations.”  This important concept could be further developed through incorporation of the principle of “partnership with disabled people,” (Cf. New Zealand’s View of a Convention on the Rights of Disabled People, para. 28) as well as measures to ensure that people with disabilities understand their rights under the convention and are able to participate in this partnership process.  (Cf. Convention on the Rights of the Child, Article 42)

The Ad Hoc Committee may also wish to consider the suggestion made in the Working Group that Draft Article 4 include a paragraph addressing national-level monitoring of the implementation of the convention.  Such a provision would reinforce the principle that domestic implementation is a State obligation.
World Blind Union

The text should not diminish PWD:s rights compared to the rights given in the CCPR, the “Convention on the Civil and Political Rights”. 

”… ensure the full realisation of all human rights and fundamental freedoms for all individuals within their jurisdiction without discrimination…”. It can be interpreted as the rights cover PWD who are non-citizens, but not other non-citizens.

World Network of Users and Survivors of Psychiatry

It should be noted that paragraph 2 does not replicate article 18 paragraph c, and that they are complementary. Provisions requiring the involvement of people with disabilities in policymaking and programmatic action are also included in specific issue areas, in article 5(2)(d), article 6(c), and article 21(m).  The Ad Hoc Committee may wish to consider whether any other issue areas require particular emphasis on the obligation to consult with people with disabilities and their representative organizations.

Article 5: Promotion of positive attitudes to persons with disabilities 

NGOs

European Disability Forum 

The change in attitudes and the combating of mental and attitudinal barriers is a key element to contribute to the human rights of disabled people. As such, it is a cross-cutting issue which affects all areas of life. It might be considered to move this article to a different part of the Convention, in a section on supporting measures.

EDF proposes to add a specific paragraph on measures addressed to families of children with disabilities.

Finally, some reflection should be given to the wording “positive attitudes”, as this might continue to lead to stereotyping. Awareness raising measures on the rights of persons with disabilities might be a more appropriate phrasing.

Indian NGO Consultative Meeting

In point 2- b), the list of people who should be made aware should be broadened. The modified text in point b) should be read as “promoting awareness, including in all children, from an early age and at all levels of the education system, including administrators, services providers, media, opinion makers, legislatures and community at large to foster an attitude of respect for the rights of persons with disabilities;”
Landmine Survivors Network

This article includes important concepts related to awareness-raising, in recognition of the fact that the process of stereotyping fuels both the development and application of discriminatory practices.  This article may have greater impact if addressed later in the treaty, for example in a section addressing supporting measures.  (Cf. International Convention to Combat Desertification, Article 19)  In addition, the Ad Hoc Committee may wish to re-examine the title of this article in light of concerns (raised by delegates to the Americas regional consultative conference - Quito, Ecuador, 9-11 April, 2003) about the use of the word “positive.”  In some instances, “positive” portrayals of people with disabilities may not be accurate, and may inadvertently contribute to societal stereotypes.  An alternative title could be “Stereotyping of Groups,” or “Awareness-Raising Measures.” 

Draft Article 5(1)(c) provides an alternative formulation for “positive,” and is reflective of the UN Standard Rules provisions on awareness-raising, emphasising the need for awareness of people with disabilities as capable and contributing members of society.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, para. 4 and Rule 1)

Draft Article 5(2)(a) promotes public awareness campaigns “designed to nurture receptiveness to the rights of persons with disabilities.”  Rather than “receptiveness,” the Ad Hoc Committee may wish to consider the use of the more positive word “respect.”

Draft Article 5(2)(b) also relates to awareness-raising, but it encompasses specific issues related to educational settings, curricula, and teacher training.  It therefore seems appropriate to keep this as a separate sub-provision.

Draft Article 5(2)(c) refers to “encouraging” the media.  Given the influential role of the media in most societies, “promoting” may be the more appropriate verb.

Draft Article 5(2)(d) echoes Draft Article 4(2) in its focus on partnership with persons with disabilities and their representative organizations with regard to implementation of the article.  In further elaborating this concept the Ad Hoc Committee may find useful the discussion of the “role of organizations of persons with disabilities” in the UN Standard Rules.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rules 1 and 18(3))

Physical Disability Council of Australia Ltd

PDCA believes that the implementation of this Draft Article will go some way towards addressing the discrimination currently experienced by people with disability.

However, it is our experience that for community education to produce meaningful outcomes, it is important that it is culturally appropriate for the community that is being targeted.  We recommend that 1) be redrafted to read:

“…States Parties undertake to adopt immediate, effective and culturally appropriate measures to…”

Article 6: Statistics and data collection

United Nations System

ILO

· The ILO suggests that the existing draft text of this article should be revised in the following ways: 

· The introduction should call on States Parties to ensure, to the extent possible, that national population censuses, labour force and other household surveys, household panel surveys and other data collection exercises at the national level should gather information on people with disabilities, in the same way as on the general population. The introduction should also include provision for the dissemination of the statistics.

· Sections (a), (b) and (f) should be amalgamated, as they are closely interrelated. Respect for anonymity sand confidentiality should refer not only to data collection but also to dissemination. 

· The second phrase of section (a) should be deleted, since participation in censuses and related data collection exercises is compulsory for the population falling within the scope of the exercise.

· Section (d) should refer to internationally comparable categories

· Incorporating the above suggestions, the draft article could be amended to read as follows:

· In order to formulate and implement appropriate policies to protect and promote the rights of persons with disabilities, States Parties encourage the collection, codification collection, classification, dissemination and analysis of statistics and information on disabilities and on the effective enjoyment of human rights by persons with disabilities. They should ensure that, to the extent possible, national population censuses, labour force and other household surveys, household panel surveys and other national data collection exercises gather information on people with disabilities in the same way as on the general population. The process of collecting, maintaining and disseminating information on persons with disabilities should:

a. respect the right to privacy, the dignity and the rights of persons with disabilities and adhere to established ethics regarding respect for anonymity and confidentiality, by for example, releasing the information only in a statistical format that does not permit the identification of individuals and keeping information secure to prevent unauthorized access or misuse of individual data.
b. ensure that the design and implementation of data collection is done in partnership with persons with disabilities, their representative organizations and all other relevant stakeholders;

c. be disaggregated according to the purpose of the collection of information and should include age, sex and type of disability, using internationally comparable categories;

d. include detailed information on the access of persons with disabilities to public services, rehabilitation programs, education, housing and employment.

National Human Rights Institutions

Ontario Human Rights Commission

The Commission supports this draft Article and all its subparagraphs.  The Commission’s Guidelines on Special Programs set out similar principles for the process of collecting and maintaining statistics for the purpose of monitoring and ameliorating social and economic disadvantage in the context of “affirmative-action” type programs.  

The Commission is also of the view that statistics and data collection may be warranted in situations where a service provider, employer or other organization has an objective basis to believe that systemic infringement of rights may be occurring, or there are persistent allegations or perceptions of systemic discrimination, or where it is an organization’s intent to prevent or ameliorate disadvantage already known to be faced by persons with disabilities.  This is in keeping with the remedial purpose of the Code and with recent human rights jurisprudence that finds organizations have an obligation to take into account a person’s already disadvantaged position within Canadian society.

In two of its recent public inquiry reports, the Commission has recommended to government that statistics and data collection be undertaken in order to monitor and take action on reported systemic and adverse discrimination.  These reports are: Paying the Price: The Human Cost of Racial Profiling; and, The Opportunity to Succeed: Achieving Barrier-free Education for Students with Disabilities.

NGOs

European Disability Forum

The collection of statistics, if done properly, might contribute to the design of policies and legislation which promote and protect the rights of persons with disabilities.

EDF suggests to link this article to the article on national monitoring.

Landmine Survivors Network

There is much support for data collection as an implementation measure in the UN Standard Rules.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rule 13)  In addition, the Committee on the Rights of the Child has emphasized the need for statistical information as a means of effective implementation and monitoring.  (Cf. Committee on the Rights of the Child, Reporting Guidelines to States Parties, para. 7)  Inclusion in the treaty of provisions on statistics and data collection would therefore be in keeping with such recommendations.  Also, given that many states will likely engage in statistics and data collection as part of the development of national legislation and programs implementing the convention, the inclusion of this article is important as a means of addressing concerns about methods used in the collection, analysis and intended use of data and statistics, particularly as regards issues of privacy.  

The Ad Hoc Committee may also wish to consider the establishment of a technical body that could assist in formulating guidelines related to statistics and data collection.  Where particular expertise is required to assess information relating to the implementation of a treaty, it is not uncommon for a technical body to be established by a treaty, typically consisting of individuals with particularized expertise in the topic in question.  (Cf. Framework Convention on Climate Change, Article 9; Convention to Combat Desertification, Article 24)

As regards the sub-paragraphs of Draft Article 6, it may be useful to re-order the paragraphs so that those addressing issues of privacy (sub-paragraphs (a), (b) and (f)) are grouped together, or perhaps combined in order to avoid repetition and redundancies.

Draft Article 6(c) emphasizes the important need to include people with disabilities and their representative organizations in the design and implementation of data collection.  Given that people with disabilities are the specific group addressed by this convention, it may be inappropriate to also reference in this paragraph “all other relevant stakeholders,” as the convention is not intended to elaborate rights for those individuals.
Physical Disability Council of Australia Ltd

PDCA strongly recommends that section d) be amended so that country of birth and language spoken in the home are at least included in the collection of information.

Meaningful data about ethnicity and cultural origin are critical in the planning and delivery of disability and other community services that respond to the needs of a culturally diverse community.  This information is needed for policy development and the planning of delivery of services and resource allocation at all levels: national, state, regional and local.

If the government is serious about improving equity of access and equity of outcome for people from culturally and linguistically diverse backgrounds, it will need data quantifying ethnicity and cultural origin in order to achieve this.

Without the availability of location specific data, the particular needs of the local communities will not be effectively addressed.  This information can only come from a regular and comprehensive collection of data.

At present there are no statistics available about the incidence of disability within non English speaking communities.  Using data from the Australian Bureau of Statistics (ABS) and the Department of Family and Community Services (FaCS), PDCA currently estimate that 4.6% of Australians (902,082 people) are people from a  non English speaking background with disability.

World Blind Union

It is important that in all data collections and statistics made by State Parties, also provisions are made to include PWD.

Many countries including EU, did not want this Article and felt that it is not a HR issue. The problem could be solved by adding provisions for this in the monitoring part of the Convention or in the preamble.

World Network of Users and Survivors of Psychiatry

“… States Parties should encourage the collection, analysis, and codification of statistics and information on [DELETE: disabilities and] on the effective enjoyment of human rights by persons with disabilities…”
This article has been the subject of much controversy.  One of our member organizations suggests that the appropriate role of governments in collection of data is to support organizations of persons with disabilities which would themselves perform this function.  If the article is retained in its present form, we urge the deletion of the term “disabilities” in the chapeau, as indicated.  Collection of data on disabilities, as opposed to enjoyment of human rights by people with disabilities, is more in keeping with a medical model of disability that objectifies disability and separates it from its social context.  While collection of such information may be useful in some circumstances, it also has great potential for misuse, by encouraging classification of people according to their disabilities.  

Article 7: Equality and non-discrimination

United Nations System

ILO

· The ILO welcomes the emphasis in this draft article on equal opportunity, equal treatment and non-discrimination, and the provision for reasonable accommodation and affirmative action in the form of special measures.

· Suggests that guidance on reasonable accommodation and affirmative action be provided either in a form of an annex to the Convention or in guidelines to be drawn up to accompany the Convention. 

National Human Rights Institutions

Ontario Human Rights Commission

7.1

See the Commission’s comment above under paragraph (m) of the Preamble of the Draft Convention.

7.2(a)

The Commission agrees with the meaning of discrimination set out in this paragraph.  In addition, the Ad Hoc Committee might wish to consider the three broad inquiries set out in the Commission’s Disability Policy, as suggested by the Supreme Court of Canada, for determining if discrimination has taken place:
 

(1)  Differential Treatment

Was there substantively differential treatment, either because of a distinction, exclusion or preference, or because of a failure to take into account the complainant's already disadvantaged position within Canadian society?

(2)  An Enumerated Ground

Was the differential treatment based on an enumerated ground?

(3)  Discrimination in a Substantive Sense

Finally, does the differential treatment discriminate by imposing a burden upon, or withholding a benefit from, an individual? The discrimination might be based on stereotypes of a presumed group or personal characteristics, or might perpetuate or promote the view that an individual is less capable or worthy of recognition or value as a human being or as a member of Canadian society who is equally deserving of concern, respect and consideration. Does the differential treatment amount to discrimination because it makes distinctions that are offensive to human dignity?

7.2(b)

The Commission would agree that setting out forms of discrimination is important to forward a full understanding of rights and obligations.  At the same time, discrimination in all its forms has the same effect and individualized accommodation for persons with disabilities will still be necessary.  As a result of two landmark decisions of the Supreme Court of Canada,
 the distinction between direct discrimination and adverse effect discrimination has become of much less practical significance in Canada.

With respect to the inclusion of “perceived” disability, the Commission is supportive of this broad understanding, which is also reflected in Ontario’s Human Rights Code and in jurisprudence from the Supreme Court of Canada as noted above in the Commission’s comments under draft Article 2 on the definition of disability.

7.3

The Commission would recommend qualifying or revising this exception or defence with the notion of the duty to accommodate short of undue hardship (see the Commission’s comment under subparagraph 7.4 below).  In this regard, the Commission would recommend consideration of the three-step inquiry set out in the Commission’s Disability Policy, as suggested by the Supreme Court of Canada in Meiorin,
 for determining whether prima facie discrimination can be demonstrably justified and the duty to accommodate has been met.  If prima facie discrimination is found to exist, the person responsible for accommodation must establish on a balance of probabilities that the standard, factor, requirement or rule:

(1)  was adopted for a purpose or goal that is rationally connected to the function being performed;

(2)  was adopted in good faith, in the belief that it is necessary for the fulfillment of the purpose or goal; and

(3)  is reasonably necessary to accomplish its purpose or goal, in the sense that it is impossible to accommodate the claimant without undue hardship.

Sections 3.2 and 3.3 of the Commission’s Disability Policy set out a number of considerations for the application of this framework.

Footnote 26

The Commission recognizes that the inclusion of subparagraph 7.3 is intended to strike a balance between the legitimate aims of the State and the needs of persons with disabilities.  At the same time, the Commission is of the view that, as with Ontario’s Human Rights Code, such a balance should be struck on the basis of the notion of duty to accommodate short of undue hardship described above. 

And, for the reasons the Commission set out under paragraph 7.2(b) above, including the landmark decisions of the Supreme Court of Canada cited in this regard, subparagraph 7.3 should apply to all forms of discrimination and not be limited to indirect discrimination.

7.4

The Commission agrees in principle with a balanced definition of “accommodation”, though arguably, the definition of the term “reasonable” used in this draft Article may not set a sufficiently high standard, particularly without any test for undue hardship.  Ontario’s Human Rights Code states that there is a duty to accommodate the needs of persons with disabilities, short of undue hardship.  The Commission’s Disability Policy sets out the Commission’s interpretation of this provision of the Code:

The duty to accommodate requires that the most appropriate accommodation be determined and then be undertaken, short of undue hardship. The most appropriate accommodation is one that most respects the dignity of the individual with a disability, meets individual needs, best promotes integration and full participation, and ensures confidentiality. … [I]t will result in equal opportunity to attain the same level of performance, or to enjoy the same level of benefits and privileges experienced by others or if it is proposed or adopted for the purpose of achieving equal opportunity… 

The “appropriateness” of an accommodation is a determination that is distinct and separate from whether it would then result in “undue hardship”.  It should be viewed as a process and as a matter of degree along a continuum, rather than an all-or-nothing proposition.  Undue hardship might be avoided by implementing next best alternatives or providing accommodation at a later date or phasing it in over time.

The Code prescribes three factors for determining whether undue hardship exists:  cost; outside sources of funding, if any; and health and safety requirements, if any.  Human rights jurisprudence in Canada has set a high threshold for demonstrating undue hardship.  The Supreme Court of Canada has said that, "one must be wary of putting too low a value on accommodating the disabled. It is all too easy to cite increased cost as a reason for refusing to accord the disabled equal treatment".
 

Section 4 of the Commission’s Disability Policy sets out a number of considerations for understanding and applying the undue hardship defence.

7.5

The Commission supports this provision, including the notion that measures shall be discontinued when the objectives of equality of opportunity and treatment have been achieved.  Similarly, Ontario’s Human Rights Code sets out a provision for “special programs”.  The Commission’s Guidelines on Special Programs elaborate on its understanding of this provision.

NGOs

European Disability Forum
EDF suggests to include a specific reference to effective equality in this article, which is to be obtained through a combination of non-discrimination and positive action measures.

EDF welcomes that the article clearly states that disabled people should be protected from all forms of discrimination and welcomes a specific reference to direct, indirect and systemic discrimination. The recognition of the reversal of the burden of proof acknowledged in recent EU legislation should be included in this article.

EDF supports the inclusion of the provision stating that the failure to provide a reasonable accommodation is to be considered as discrimination, as also reflected in General Comment 5 of the ICESCR. If a reference to disproportionate burden is to be maintained, this needs to be qualified taking into account different elements like: the size of the organisation, the existence or not of financial incentives to compensate partly or totally these costs.

The exception clause included in paragraph 3 causes great concern to EDF. It should be deleted.

EDF strongly supports the idea reflected in paragraph 5. The Madrid Declaration adopted in 2002 clearly referred to the fact that a combination of non discrimination and positive action measures are needed to obtain the final objective of full participation of disabled people.  We suggest to replace the word “special measures” by “positive action measures”. It should be stated that these measures should not be imposed against the will of the disabled person.

The article should also include a specific reference to multiple discrimination. The reference to the other forms of discrimination in paragraph 1 attempts to do this, but is not clear enough.

The Convention should also protect persons who are perceived (by others) to have a disability and who have had a disability in the past.

Indian NGO Consultative Meeting

As regard article 7 para 3, additional text is suggested to tightly guard abuse of the provision. The modified text for para-3 should read “Discrimination does not include a provision, criterion or practice that is objectively and demonstrably justified by the State Party by a legitimate aim and the means of achieving that aim are reasonable, necessary and are consistent with international human rights laws.”
Landmine Survivors Network

Equality and non-discrimination are not only core principles of this convention, they are fundamental principles relating to the protection of human rights.  Given the need for the convention to clearly articulate these rights and avoid ambiguity, it may be more appropriate to elaborate them in separate articles, as has been done in other contexts.  (Cf. International Covenant on Civil and Political Rights, Articles 2 & 26; Convention on the Elimination of All Forms of Discrimination Against Women, Articles 1, 2 & 15)  

The articulation of what constitutes discrimination, provided in Draft Article 7(2)(a), is consistent with formulations in other treaties.  (Cf. Convention on the Elimination of All Forms of Racial Discrimination, Article 1(1); and Convention on the Elimination of All Forms of Discrimination Against Women, Article 1)  In describing prohibited forms of discrimination in Draft Article 7(2)(a), it may be helpful to expand the concept of “actual or perceived disability” to include, for example, “a suspected, imputed, assumed or possible future disability, perceived disability, a past disability or the effects of a past disability, or the characteristics of a disability.”  (Cf. Bangkok Draft, Article 1 definition of discrimination)  With regard to Footnote 24 and whether “indirect” discrimination should be specifically referenced, it is worth nothing that the concept of indirect discrimination is expressly referenced in some domestic anti-discrimination legislation.  (Cf. Australian Disability Discrimination Act, 1992, Part 1 (6); Canadian Human Rights Act, Part 1(7); and Irish Employment Equality Act, Part IV, S.31)

Footnote 26 references the provision in Draft Article 7(3), and notes that such a provision has never before been included in a core international human rights convention.  In its General Comment on Article 26 of the ICCPR, the Human Rights Committee stated that it “not every differentiation of treatment will constitute discrimination, if the criteria for such differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under the Covenant.”  (Cf. Human Rights Committee, General Comment No. 23 (Article 26), 1989, para. 13)  Although similar, the standard articulated by the Human Rights Committee differs from that included in Draft Article 7(3), because the Committee included the proviso that the differentiation must aim to achieve a purpose “legitimate under the Covenant.”  There is no such restrictive language in Draft Article 7(3) and thus it is unclear what standard would be used to determine whether the State’s discrimination fulfilled a legitimate aim.  The inclusion of such a standard is of critical importance, as is the qualifier that the means of achieving the aim are reasonable, necessary, and consistent with international human rights law.  Both requirements could be addressed with language such as, “ … by a legitimate aim consistent with international human rights law and the means of achieving that aim are reasonable and necessary and consistent with international human rights law.”  One example of a permissible provision by a State Party in this regard might be the use of qualifications tests, e.g. to drive a car.  (For an example of this in domestic legislation, Cf. Mexican Federal Act for the Prevention and Elimination of Discrimination, Article 5(II).)

Draft Article 7(4) addresses the provision of “reasonable accommodation,” and the understanding of that concept as expressed by members of the Working Group is accurately set forth in Footnote 27.  In determining whether to specify that a denial of reasonable accommodation constitutes discrimination, the Ad Hoc Committee may wish to consider the conclusion of the Committee on Economic, Social and Cultural Rights that “For the purposes of the Covenant, ‘disability-based discrimination’ may be defined as including any distinction, exclusion, restriction or preference, or denial of reasonable accommodation based on disability which has the effect of nullifying or impairing the recognition, enjoyment or exercise of economic, social or cultural rights.”  (Cf. Committee on Economic, Social and Cultural Rights, General Comment 5, “Persons with Disabilities”)

Draft Article 7(5) addresses “special measures,” the use of which is widely supported as a means to “diminish or eliminate conditions which cause or help to perpetuate discrimination.”  (Cf. Human Rights Committee, General Comment No. 23 (Article 26), 1989, para. 10)  As highlighted in Footnote 28, the Ad Hoc Committee may wish to consider the use of an alternative term, because in the disability context, “special” has sometimes had a derogatory meaning.  An alternative term could be “positive action.”  (Cf. “Prevention of Discrimination: The concept and practice of affirmative action,” Final report submitted by Mr. Marc Bossuyt, Special Rapporteur, in accordance with Sub-Commission resolution 1998/5, E/CN.4/Sub.2/2002/21, para. 5)  On the issue of whether the treaty should specify that such measures be limited in time (Footnote 29), it should be noted that in the opinion of the Human Rights Committee, “as long as such action is needed to correct discrimination in fact, it is a case of legitimate differentiation under the Covenant,” which implies that temporal restrictions need not be placed on the use of positive measures if the conditions warrant the continued use of such measures.  (Cf. (Cf. Human Rights Committee, General Comment No. 23 (Article 26), 1989, para. 10)

Physical Disability Council of Australia Ltd

1.

PDCA fully supports this statement as it will allow people from different cultural backgrounds with disability full protection under this Convention.

Current domestic legislation (i.e. Disability Discrimination Act and the Racial Discrimination Act) has difficulty coping with the intersection between ethnicity and disability.  We support the statement that ethnicity and disability are interdependent and one can not be valued over the other.

However, the draft text will in fact allow for more complete protection of the rights of people from non English speaking background with disability.

World Blind Union

In the “shopping list” are indigenous people not included. 

Both direct and indirect discrimination should be targeted.

Interesting to discuss the issue whether discrimination should apply to PWD’s and their opinions and experiences of discrimination or the society’s perception. 

Para 3, of this Article should be deleted. 

Reasonable accommodation is important and could be defined under Article 3, Definitions.

This convention should not limit the definition of reasonable accommodation as it is extremely important for PWD.

World Network of Users and Survivors of Psychiatry

3.

[DELETE: Discrimination does not include a provision, criterion or practice that is objectively and demonstrably justified by the State Party by a legitimate aim and the means of achieving that aim are reasonable and necessary.]
4.

“…all human rights and fundamental freedoms [DELETE: , unless such measures would impose a disproportionate burden].”

Paragraph 3 should be deleted, as argued elsewhere in more detail.  Briefly, the commentary in footnote 26 is inaccurate when it states that General Comment 18 of the Human Rights Committee has included this identical language.  The Human Rights Committee stated that not all “differential treatment” will constitute discrimination, if its purpose is legitimate under the ICCPR, and if “the criteria for such differentiation are reasonable and objective.” This is very different from defining discrimination as deprivation of human rights or fundamental freedoms based on disability, and then creating an exception that would allow some instances of such deprivation to continue.

Paragraph 4 should be amended to delete the phrase “unless such measures would impose a disproportionate burden,” for a similar reason.  In national legislation, reasonable accommodation may be defined in ways that make it less onerous to balance the needs of people with disabilities with economic cost of our accommodations.  However, if reasonable accommodation is defined as that which is necessary to ensure our enjoyment of human rights and fundamental freedoms on an equal footing with others, such language is inappropriate and represents a retreat from the standard articulated in ICCPR article 2(1) and ICESCR article 2(2), which guarantee the equal exercise of civil, political, economic, social and cultural rights without discrimination of any kind. 

Article 8: Right to life 

NGOs

European Disability Forum
The wording in the Convention on the Rights of the Child is stronger and could be used for this Convention: “States Parties shall ensure to the maximum extent possible the survival and development of the disabled person.”

There are different views among EDF members on whether this Convention can cover or not the rights of a non-born disabled child. If the Ad Hoc Committee finally decides that this is possible, a prohibition of compulsory abortion at the instance of the State based on the pre-natal diagnosis of disability should be added to this article.

Indian NGO Consultative Meeting

In the area of civil and political rights, the participants suggested enlargement of the scope of the provision - “Right to Life” by including the words “ survival and development”. The modified text of article 8  would therefore read-“States parties reaffirm the inherent right to life, survival and development of all persons with disabilities and shall take all necessary measures to ensure its effective enjoyment by them.”
Landmine Survivors Network

The right to life is a fundamental principle of human rights law from which no derogation is permitted.  (Cf. International Covenant on Civil and Political Rights, Articles 4(2) and 6)  The Committee on the Rights of the Child has designated Article 6, expressing the right to life (and using an alternative formulation that the Ad Hoc Committee may wish to consider), as a fundamental guiding principle of the convention.  Based on the foregoing, the formulation as drafted is similarly fundamental and must be reflected in the convention.  

The use of the word “reaffirm” is more typically found in non-binding declaration language.  It may be more appropriate to use the term “recognize” (Cf. Convention on the Rights of the Child, Article 6(1)), or “shall respect.”

Footnote 31 raises the issue of people with disabilities in armed conflict.  In relation to groups at risk, the reaffirmation of the right to life in a specialized convention is commonplace, and provisions in those conventions may provide useful models for the consideration of the Ad Hoc Committee.  (Cf. Convention on the Rights of the Child, Article 38(4); Geneva Convention Relative to the Treatment of Prisoners of War, Article 3(1)(a))
World Blind Union

The right to life is extremely important and should not be questioned. 

The text is giving less protection than we see in the convention on the rights of the child where focus is on the right of survival: ”states parties shall ensure to the maximum extent possible the survival and development of the child.”

Article 9: Equal recognition as a person before the law 

United Nations System

ILO

· The ILO welcomes the draft Text’s call for assistance where required to people with disabilities to exercise their legal capacity, in proportion to the degree of assistance required without interfering with the person’s legal capacity, rights and freedoms. 

· It suggests that the Convention should specify that such assistance in accessing justice should include access to an effective dispute prevention and settlement system, and to legal aid.

NGOs

European Disability Forum

EDF supports the way in which this article is drafted. The focus of this article has to be on assisting disabled people, who so need, to exercise their legal capacity. This article should have as a consequence the abolition of all old-fashioned and wrongly conceived guardianship laws.

EDF agrees with the concerns raised in the footnotes corresponding to this article, in particular regarding the need to protect persons with disabilities who cannot exercise their legal capacity.

EDF supports to keep paragraph (d) in this article.

Indian NGO Consultative Meeting

In relation of Draft Article 9- b), list of areas should also include socio-cultural and political along with financial. The modified text of article 9-b) should read- “ accept that persons with disabilities have full legal capacity on an equal basis as others including in financial, social, cultural and political matters.”

To translate the obligation stated in Article 9-c) ii, an addition is recommended stating that “the state shall establish objective, neutral and fair criterion.”. Therefore the modified text of 9-c) ii should read “relevant decisions are taken only in accordance with a procedure established by law and with the application of relevant legal safeguards based on an objective, neutral and fair criterion;

Augmentation of draft article 9-d) is suggested by adding the following text-“ In the event of reduced / temporarily diminished legal capacity a duly appointed surrogate may exercise the legal capacity in the best interest of such a person with disability.” Therefore the modified text of article 9-d) should be read as “ensure that persons with disabilities who experience difficulty in asserting their rights, in understanding information, and in communicating, have access to assistance to understand information presented to them and to express their decisions, choices and preferences, as well as to enter into binding agreements or contracts, to sign documents, and act as witnesses. In the event of reduced / temporarily diminished legal capacity a duly appointed surrogate may exercise the legal capacity in the best interest of such a person with disability.”
Landmine Survivors Network

It has been stated that without the right to recognition as a person before the law, “the individual could be degraded to a mere legal object, where he or she would no longer be a person in the legal sense and thus be deprived of all other rights, including the right to life. … Recognition of legal personality is thus a necessary … prerequisite to all other rights of the individual.”  (Cf. “UN Covenant on Civil and Political Rights: CCPR Commentary,” Manfred Nowak, p. 282)  Draft Article 9 is therefore a critical component of the Working Group draft text.

Draft Article 9 recognizes people with disabilities as persons before the law, though the phrasing in the chapeau differs somewhat from that used in the Covenant on Civil and Political Rights.  (Cf. International Covenant on Civil and Political Rights, Article 16)  Draft Article 9(b) also confirms that people with disabilities possess legal capacity on an equal basis with others.  

Footnote 33 confirms that where assistance is necessary to exercise legal capacity, the underlying assumption is that full legal capacity always remains.  However, this assumption is not made explicit in the draft text.  Draft Article 9(c) also does not adequately elaborate the procedural safeguards necessary to determine when and how assistance should be provided, although it notes in (c)(ii) that “relevant legal safeguards” must be applied.  It is therefore unclear, for example, who determines when assistance is provided; the manner in which that assistance is provided; and what avenues for review and appeal the disabled person has.  As also referenced in Footnote 33, it is important to elaborate the legal safeguards applicable in situations where the disabled person cannot exercise their legal capacity.  Although the MI Principles do not reflect current thinking about disability within the context of the social model, they do outline some procedural safeguards that the Ad Hoc Committee may wish to review in this regard.  Specifically, the procedures outlined in Principle 1(6) provide a helpful guideline – not to deprive a person of legal capacity (as is done in Principle 1(6)) but in situations where the person is unable to exercise their legal capacity.  (Cf. Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care, Principle 1(6))

Draft Article 9 provides examples of contexts in which the legal capacity of people with disabilities must be respected on an equal basis with others, e.g. financial matters, property ownership and disposition.  The Ad Hoc Committee may wish to consider whether Draft Article 9 should be kept more general, with such matters being more fully addressed in a separate article(s).  Alternatively, Draft Article 9(b),(d),(e) and (f) could be expanded to include non-exhaustive lists of other relevant areas.
World Blind Union

The right should be obtained "on equal footing with other persons". 

Para d), is of great importance and MUST be kept here, since PWD are often denied the right to own property, marry, become a parent, inherit, sign contracts, hold a bank account, sign their own daily documents, act as witnesses – both at weddings and before the court, or be exposed to forced sterilisation and so on, due to their disability.

World Network of Users and Survivors of Psychiatry

WNUSP supports the language in paragraph b recognizing the legal capacity of all people with disabilities on an equal footing with others, and the language in paragraph c guaranteeing that any assistance provided in exercising legal capacity will not interfere with the legal capacity, rights and freedoms of the person.

We are concerned that the concept of “assistance to exercise legal capacity” may be inadvertently turned back to substituted decision-making if the fundamental nature of the freedom to make one’s own decisions is not adequately understood.  We would like to see explicit recognition that assistance should never be imposed on a person who objects to it, and that the person who is being assisted retains the ultimate decision-making authority in his or her own life.  

We expect to present information during the Ad Hoc Committee meeting that may help delegates to better understand this issue.

Article 10: Liberty and security of the person 

NGOs

European Disability Forum

EDF considers very important that no deprivation of the liberty of a person is made on the ground of disability.

Paragraph 2 of article 10 is weaker than existing rights under international law. It therefore should either be deleted or changed accordingly. Indent d) of this paragraph should be kept.

Landmine Survivors Network

Draft Article 10 is of particular significance, given the heightened exposure to deprivation of liberty (particularly in the context of institutionalization) faced by many people with disabilities.  As drafted, Draft Article 10 does not adequately address the various contexts in which deprivation of liberty can occur for many people with disabilities (e.g. criminal context, civil commitment context), which will be important to highlight if (as Footnote 35 indicates) Draft Article 10 is to be interpreted with broad application.  

Draft Article 10 also does not adequately set forth the procedural safeguards and standards of review to be utilized.  For instance, Draft Article 10(2)(a) assumes there will be occasions on which people with disabilities are deprived of their liberty, and sets forth requirements to be observed in respect of such deprivation.  Notably, the protections as drafted do not provide the level of specificity that one would expect, especially given existing procedural safeguards in other relevant international instruments.  Draft Article 10(2)(a) importantly requires that people with disabilities deprived of their liberty are to be “treated with humanity” but does not provide any further elaboration on what it means to be treated with humanity.  Although the MI Principles do not reflect current thinking about disability within the context of the social model, they do  detail what it means to, for example, treat someone who is institutionalized with humanity.  (Cf. Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care, Principle 13)
Draft Article 10(2)(c) references the right to “prompt access to legal and other appropriate assistance,” but it does not explicitly grant a right to counsel, nor does it indicate who makes the determination of whether the assistance is “appropriate” or how that determination should be made.  Draft Article 10(2)(c)(i) provides the right to “challenge the lawfulness of the deprivation of liberty,” but it does not provide a right of appeal from any decisions in that regard.  On a related matter, as noted in Footnote 36, it is also unclear whether civil commitment is prohibited. If civil commitment (a procedure frequently utilized to deprive people with disabilities of their liberty) is permitted, it will be important to set forth the applicable procedural safeguards and standards of review.  In this regard, the Ad Hoc Committee may wish to consider the increasing “criminalization” of due process standards in the civil context, and reference procedural safeguards traditionally utilized in the criminal context.  (Cf. International Covenant on Civil and Political Rights, Article 9)

World Blind Union

Para (b), it must be total clear that PWD shall not be deprived of the right to liberty in all aspects of life. 

A more wide interpretation of “liberty” is needed, which could widen up the concept and not only refer it to legal or jurisdictional interpretation.

World Network of Users and Survivors of Psychiatry

1.

“States Parties shall ensure that [DELETE: if persons with disabilities are deprived of their liberty, they are:

(a)
treated with humanity and respect for the inherent dignity of the human person, and in a manner that takes into account the needs they have because of their disabilities;

(b)
provided with adequate information in accessible formats as to the reasons for their deprivation of liberty;

(c)
provided with prompt access to legal and other appropriate assistance to;

(i)
challenge the lawfulness of the deprivation of their liberty before a court or other competent, independent and impartial authority (in which case, they shall be  provided with a prompt decision on any such action); 

(ii)
seek regular review of the deprivation of their liberty;

(d)
] ADD: persons with disabilities are provided with compensation in the case of unlawful deprivation of liberty, or deprivation of liberty based on disability, contrary to this Convention.”

Paragraph 2(c)(i) articulates a lower standard than that found in ICCPR article 9(4) which requires the opportunity to challenge in a court the lawfulness of any official detention.  The Human Rights Committee has reiterated in General Comment 8 that “court control of the detention must be available.”  

The remainder of paragraph 2(a)-(c) is confusing and inadequate, considering that detention based on disability is prohibited in paragraph 1(b) and thus the focus needs to be shifted to the situations faced by persons with disabilities subject to criminal arrest and detention or other forms of detention unrelated to disability itself. Paragraph 2(c)(ii) is only relevant in situations where there is an indefinite term of detention and has been developed particularly in the context of detention based on disability.  This provision should be analyzed in comparison with international human rights norms addressing detention in general, to determine whether it is necessary given the prohibition of detention based on disability.

Subparagraph a is too vague to be of much use.  Reference to the “needs” of people with disabilities is unclear as to how such “needs” may be determined or who decides what is needed.  Standards should be articulated for systemic accessibility of detention facilities and programs offered within them, disability-related services that must be provided in order to ensure the well-being of persons with disabilities under detention, and reasonable accommodation to cover individualized requirements in an interactive manner without forcing any person to accept an accommodation.

Subparagraph b is unobjectionable but reads oddly as the only such elaboration of accessibility rights in the context of procedural justice.  The Chair’s draft text (article 14 paragraphs 4 and 5), the Bangkok draft (article 13, paragraphs 4 and 5) and the Mexican proposal (article 10) provide a basis from which to develop further work.

Article 11: Freedom from torture or cruel, inhuman or degrading treatment or punishment

National Human Rights Institutions

Ontario Human Rights Commission

The Commission is supportive of this draft Article. The Commission’s report, The Opportunity to Succeed: Achieving Barrier-free Education for Students with Disabilities, addresses the possible discriminatory impact of the discipline provisions of Ontario’s Safe Schools Act on students with disabilities and students from racial minority groups.  The report recommended that educators be required to use discretion in their application of the Safe Schools Act and assess whether a student with a disability has been accommodated appropriately before that student can either be suspended or expelled.  The report also recommended that school boards collect and analyze data on which students are being disciplined under the Act to ensure that the legislation is not having an adverse impact on individuals protected by the Ontario Human Rights Code.

NGOs

European Disability Forum
EDF strongly supports the prohibition of forced interventions and forced institutionalisation in this article as well as in draft article 12.

Indian NGO Consultative Meeting

Additional text is suggested to article 11 therefore the new subpara 3 of article 11 should read as “To ensure that the best interest of the person is protected in the event the person is passing through a phase in which he or she is unable to communicate free consent, no intervention shall occur unless a form of consent is given on their behalf by a duly appointed nominee by the person concern or by an impartial authority established under the law.”

With regard to para 1 of article 12, the participants suggested enlargement of the heads of prevented actions and suggested inclusion of word “abduction”. The modified text of 12-1) should therefore be read as “States Parties recognise that persons with disabilities are at greater risk, both within and outside the home, of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual exploitation and abuse.  States Parties shall, therefore, take all appropriate legislative, administrative, social, educational and other measures to protect persons with disabilities, both within and outside the home, from all forms of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual exploitation, abuse and abduction.”

Similar addition of the word “abduction” is suggested for article 12-3. Therefore the article 12-3 should read as “States Parties shall also take all appropriate measures to prevent violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual exploitation, abuse and abduction, by ensuring, inter alia, support for persons with disabilities and their families, including the provision of information.”

Under 12-5 similar addition of the word “abduction” is suggested. Therefore the article 12-5 should be read as “Where persons with disabilities are the victim of any form of violence, injury or abuse and abduction, neglect or negligent treatment, maltreatment or exploitation, including sexual exploitation and abuse, States Parties shall take all appropriate measures to promote their physical and psychological recovery and social reintegration. 

With regard to article 12-6, addition of text was suggested. The 12-6 should be read as “States Parties shall ensure the identification, reporting, referral, investigation, treatment and follow-up of instances of violence and abuse, and the provision of protection services and, as appropriate, legal remedies, judicial intervention and judicial involvement.

Landmine Survivors Network

Although medical experimentation has previously been addressed in the context of prohibitions against torture, cruel, inhuman or degrading treatment or punishment (Cf. International Covenant on Civil and Political Rights, Article 7), it is unusual for forced medical treatment and institutionalization to be addressed in the same context, as is done in Draft Article 11(2).  In order to better elaborate protections and legal safeguards against forced treatment and institutionalization, it may be better to address these issues in a separate article, as well as to ensure that legal safeguards in related articles (such as Draft Article 10) are comprehensively addressed.

Footnote 38 indicates the desire by some members of the Working Group to permit forced treatment and forced institutionalization – a position not favored by most disability advocates.  If this approach is considered by the Ad Hoc Committee it will be particularly important to address what legal safeguards to employ in such situations.

World Blind Union

This Article must focus on the actions undertaken by states.
Article 12: Freedom from violence and abuse

National Human Rights Institutions

Ontario Human Rights Commission

The Commission is supportive of all the provisions of this draft Article.  The Commission’s consultation report, Time for Action: Advancing Human Rights of Older Ontarians, identifies that the prevalence of disabilities and chronic conditions increases with age, and that this “intersection” creates an even more vulnerable population to the problems of abuse and discrimination.  

The Report outlines the many forms of elder abuse and discusses ageism; social and economic vulnerability; caregiver stress; lack of regulation in care facilities; the shortage of long-term care beds; and inadequate accessible and affordable housing, as contributors to elder abuse.  The Report made recommendations to government and community organizations in this regard.

NGOs

European Disability Forum

A special reference to disabled women and girls should be added in the first paragraph.

EDF proposes to add a specific paragraph which will protect disabled people from violence and abuse within their family environment.

Also important, is to include a reference to statistics on violence against disabled people, including disabled women and girls.

A specific paragraph on abuse that disabled people suffer from private individuals should also be included. Hate crime, manifested either verbally, physically or both, harassment and other forms of violence and abuse should be referred to and the measures to prevent this from happening should include legal remedies.

EDF also supports the inclusion of a specific reference to legal remedies in paragraph 6 of the article, as suggested in footnote 39. This should include penalties for those found guilty of violence against disabled people.

Landmine Survivors Network

The inclusion of an article explicitly addressing situations of violence and abuse is in keeping with the approach of the UN Standard Rules, as well as other treaties.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rule 9, para. 4; Convention on the Elimination of All Forms of Discrimination Against Women, Article 6; Convention on the Rights of the Child, Articles 34 – 39)

Although Draft Article 12(1) references “both within and outside the home,” it may be necessary to more explicitly specify the need for States to protect against abuse committed by private individuals and entities.  

Draft Article 12(3) discusses the need for States Parties to take measures to prevent violence and abuse, but it does not fully elaborate the kinds of measures to be undertaken.  For example, the provision states the need for provision of information to families and people with disabilities, but it does not reference the specific need to educate people with disabilities and their families about how to avoid abuse, recognize abuse and report incidents of abuse.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rule 9, para. 4)   In addition, it would be important to reference the need to train those working with people with disabilities to identify and prevent abuse.  It is also important to emphasize the need for any information on such matters to be available in accessible formats, issues that could also be addressed in Draft Article 19 (Accessibility).

Draft Article 12(4) addresses the need for monitoring of both public and private facilities and programs, but it does not discuss how such monitoring should be conducted.  For example, the Ad Hoc Committee may wish to incorporate requirements that the monitoring be conducted by independent authorities, and for the reports of such bodies to be made available to the public.

Draft Article 12(5) elaborates actions to be taken by the State with regard to victims of violence and abuse.  In order to ensure that such actions do not contravene the wishes, autonomy of decision-making and dignity of such people, it would be useful to include language such as “such recovery and reintegration shall take place in an environment which fosters the health, self-respect, dignity and autonomy of the person.”  (Cf. Based in part on the Convention on the Rights of the Child, Article 39)   It is also important to consider the coverage of this article with regards to people who were not previously disabled, but became disabled as a result of violence or abuse.

Footnote 39 asks whether remedies should also be referenced in Article 12(6).  Given that references are made in Article 10(2)(d) to the need for compensation for those unlawfully deprived of their liberty, the inclusion of a reference to remedies would seem important in Article 12 as well.

Physical Disability Council of Australia Ltd

3.

We would like to see the word accessible inserted before the word information.

Access to information is often the first step towards people participating in the community.  Access to information means, in effect, access to opportunities and therefore choices to participate in the community by:

· the provision of appropriate information using a variety of methods including alternate languages, audio, braille, easy English or the first language of other countries.

· the overall increase in the use of interpreters independent of families and relatives.

World Blind Union

This Article must be focused on both individual perpetrators and violence committed by society at large. 

Special attention should be paid to women and children in this Article.

World Network of Users and Survivors of Psychiatry

The Ad Hoc Committee may wish to explicitly mention forced labor and economic exploitation of persons with disabilities among the categories of violence and abuse, or to include a separate article addressing this violation of human rights under the ICCPR and other conventions against slavery and forced labor.

Article 13: Freedom of expression and opinion, and access to information

United Nations System

ILO

· The ILO welcomes emphasis in the draft text on the importance of accessible information, since rights can only be properly exercised and protected if people are aware of their existence.

National Human Rights Institutions

Ontario Human Rights Commission

The Commission is supportive of this draft Article and its subparagraphs.

The Commission’s report, The Opportunity to Succeed: Achieving Barrier-free Education for Students with Disabilities, recommends that government only purchase from or give subsidies to publishers which agree to provide publications in alternative accessible formats simultaneous with print (also see the Commission’s comment under draft Article 19 below with respect to the “power of procurement”).

The National Library of Canada has established the Council on Access to Information for Print-Disabled Canadians with a mandate to provide advice, identify funding requirements, monitor progress and make recommendations regarding accessible information.

Footnote 40

As paragraph (g) of the Preamble to the draft Convention recognizes the “diversity of persons with disabilities”, the Commission would suggest modification of any such reference as it implies that sign language is the natural language of all deaf people.  This would be an over generalization and would not recognize the diversity that exists among deaf individuals.  There are many deaf individuals, for example, who primarily use oral-aural communication methods and augmentative devices and do not necessarily know sign language or identify with Deaf culture.    

The Commission is of the view that the draft Article as written is appropriate as it acknowledges that deaf individuals would have a right to “choice” of their preferred mode of communication.

(e); Footnote 43

The Commission’s report, The Opportunity to Succeed: Achieving Barrier-free Education for Students with Disabilities, identifies that there is a shortage of specialized professionals for students with disabilities, particularly in rural and remote areas, and recommends that government take action to encourage training and recruitment.

NGOs

European Disability Forum

If a definition of the modes of communication is given in article 3 (Definitions), there would be no need to restate the different modes of communication in the initial paragraph of this article.

The recognition of sign language as the natural language of many deaf persons would require a specific paragraph, as there are many reported situations in which deaf adults and children have been prevented from using sign language.

Paragraph a) should require that public authorities make their websites accessible to disabled people. This will not be upon request, but from the outset.

Paragraph e) of this article should include the examples given in footnote 43.

Paragraph f). When these private entities obtain public contracts or public funding, the provision of information in an accessible way has to be a compulsory condition.

Landmine Survivors Network

Draft Article 13 seems to draw in part, if not completely, upon the articulation of these concepts in treaties such as the International Covenant on Civil and Political Rights (Article 19) and the Convention on the Rights of the Child (Articles 13 and 17).  Although Draft Article 13 addresses many of the issues relevant to enjoyment of these rights by people with disabilities, the structure of the article is such that issues of expression of, and access to, information are sometimes mixed, making the article somewhat confusing.

The emphasis on accessibility in this article is particularly important, given the difficulties faced by many people with disabilities in obtaining information.  However, it is unclear how provisions such as Draft Article 13(a) fit with principles of reasonable accommodation and universal design.  The Ad Hoc Committee may also wish to consider how best to balance the need for specificity in examples of forms of assistance, with the need to ensure that references are relevant across cultures and remain relevant over time in light of changing technologies.

The concepts elaborated in Draft Article 13 draw heavily from the UN Standard Rules on the Equalization of Opportunities for Disabled Persons, in particular Rule 5 (b).  As noted in Footnote 44, the Ad Hoc Committee may also wish to consider whether it is sufficient for States to “encourage” private entities and the mass media in paragraphs (f) and (g).  Given the influential role of the media, and the pervasiveness of private entities that provide goods and services to the general public, it may be necessary to adopt stronger language to ensure that States adopt measures with regard to these entities.

Physical Disability Council of Australia Ltd

Unfortunately, as above, there is nothing in this section about the need for information to be provided in community languages.

For migrant and refugee people with disability it is essential that information be provided in a format that is accessible.

When the Committee considers mentioning specific formats under a) that community languages be listed together with plain language etc.

World Blind Union

Access to information should form its own Article.

PWD:s must make choices of their own. The right to self-determination for PWD:s is one of the most crucial rights.

Mode of communication has been used, “format”, is the correct term for blind and deafblind people.

Additional explanations should not be used here, (footnote 42), on specific formats in this paragraph, such as plain language or easy-to-read formats, but could be referred to as a subject under Article 3, Definitions 

(… augmentative communication modes) is not adequate, rather large print and magnifying systems.

Comments under footnote 43 are very relevant. (…provision and training of live assistance and intermediaries, such as Braille and caption transcribes, note‑takers, sign language and tactile communication interpreters, and readers).

World Federation of the Deaf

From the point of view of Deaf people this is a very important article, which has an effect on the texts of other articles. Official recognition of sign language should be clearly stated within the article itself. 

WFD proposes that Article 13 read as follows: 

States parties shall take appropriate measures to ensure that persons with disabilities can exercise their right to freedom of expression and opinion, and to seek, receive and impart information on an equal footing with others, through Braille and other modes of communication of their choice. For Deaf people, a linguistic minority, freedom of expression and opinion, and equal access to information presupposes recognition of national sign language(s) as their first language; and securing the natural language development of Deaf children in sign language. For all persons with disabilities, the measures include:

a) (as is)

b) accepting the use of alternative modes of communication by persons with disabilities in official interactions, and of sign language by Deaf people;

c) educating persons with disabilities to use alternative and augmentative communication modes; for Deaf people, education in their national sign language(s) should be available;

d) (as is)

e) promoting other appropriate forms of assistance and support to persons with disabilities to ensure their access to information, including provision of appropriate training to live assistance workers, intermediaries and sign language interpreters;

f) (as is)

g) (as is)

Article 14: Respect for privacy, the home and the family

National Human Rights Institutions

Ontario Human Rights Commission

14.2; Footnote 46

The Commission is supportive of this Article and its subparagraphs.  The Commission agrees with the concern raised in footnote 46 that the phrase “marriage and family relations” is too limiting.  The Ad Hoc Committee may wish to consider the terms “marital status and same-sex partnership status” in place of “marriage” and define the meaning of these terms.  Under Ontario’s Human Rights Code, “marital status” means the status of being married, single, widowed, divorced or separated and includes the status of living with a person of the opposite sex in a conjugal relationship outside marriage.  “Same-sex partnership status” means the status of living with a person of the same sex in a conjugal relationship outside marriage.  

An even more inclusive approach would be to define “marital status” to also include a person of the same sex in a conjugal relationship outside or inside marriage.  Belgium and the Netherlands have legalized same-sex marriage.  And a recent court decision in Ontario
 has reformulated the definition of marriage as “the voluntary union for life of two persons to the exclusion of all others” to apply immediately.  As well, other countries have already accorded in varying degrees equal rights to persons in same-sex conjugal relationships outside of marriage.

NGOs

European Disability Forum

EDF supports the use of the word “communication” instead of correspondence in paragraph 1 of this article.

Also, paragraph 1 should cover other relations, apart from marriage and family.

EDF supports a specific reference to prohibition of sterilisation on the ground of disability in this article.

The wording of the second sentence of paragraph e) needs some reflection and justification. The objective is that a child is not taken away from her/his parents because their parents have a disability. In principle, the first paragraph covers this, but we fear that often misconception, prejudice and low expectations against disabled people will influence the decision. The proposed wording seems therefore an important additional protection.

EDF supports the proposal, mentioned in the footnote, to include the following sentence: “State Parties shall render appropriate assistance to parents with disabilities to enable their children to live with them.”

Indian NGO Consultative Meeting

Augmentation of draft article 14-c) protecting the interests of disabled women in developing countries from rural areas and urban slums by adding the following text-“special measures should be taken to protect the rights of underprivileged women with disabilities in particular. Therefore the modified text of the article 14-c) should be read as “the rights of persons with disabilities to decide freely and responsibly on the number and spacing of their children on an equal basis with other persons and to have access to information, reproductive and family planning education, and the means necessary to enable them to exercise these rights, special measures should be taken to protect the rights of underprivileged women with disabilities in particular.” 
The participants suggest alternative text to draft article 14-e) which should read as- “States parties shall render appropriate assistance to parents with disabilities to enable their children to live with them.”

With regard to article 14 para 2, the participants suggested inclusion of “live-in partnerships” in the text. Therefore the modified text of article 14-2 should be read as “States Parties to this Convention shall take effective and appropriate measures to eliminate discrimination against persons with disabilities in all matters relating to marriage, live-in partnerships and family relations, and in particular shall ensure:”

Some organisations providing services, legal advocacy groups, parent’s associations and self-help lobbies in the field of Mental Retardation and Mental Illness are of the view that the right to marry and parenthood with free consent of two intending spouses should be guided for effective exercise of their marital and parental responsibilities by professionals and experts”

Landmine Survivors Network

Although Draft Article 14, addresses issues of privacy, paragraph 1 largely reiterates the provisions found in Article 17 of the International Covenant on Civil and Political Rights, without tailoring these rights to the specific situation of people with disabilities.  For instance, policies that permit staff in institutions to enter rooms at any time without warning may not be per se unlawful, but nevertheless constitute an interference with the right to privacy.  The Ad Hoc Committee may therefore wish to expand upon the provisions related to privacy and interference with family.

Draft Article 14(e) addresses the separation of a child from his/her parents.  Although paragraph (e) references the “best interests of the child” standard (Cf. Convention on the Rights of the Child, Article 3(1)), no due process protections are outlined regarding who would implement this standard and how.  It should also be noted that although there is an express prohibition on the removal of a child “on the basis either directly or indirectly” of the parents’ disability, there is no express provision prohibiting the removal of a child from their parents on the basis of the child’s disability.

Footnote 50 references the discussion about whether “solely” should be used in place of “either directly or indirectly.”  In this regard the Ad Hoc Committee may wish to take into consideration the historic and often systemic bias of many societies against people with disabilities as parents.  If the word “solely” is substituted, the provision may not offer sufficient protection against more subtle forms of discrimination against parents with disabilities.

Draft Article 14(f) relates to awareness-raising measures, but seems to employ a lower standard than expressed earlier in the Working Group text.  The Ad Hoc Committee may wish to consider whether paragraph (f) should also require States Parties to “undertake to adopt immediate and effective measures,” as per Draft Article 5(1).

World Blind Union

“… correspondence” should be replaced with the term “communications”.
Assistance, guides, interpreters of different kinds and independent living must be provided to PWD and included in the text. 

In this article it is of extreme importance that PWD maintain the right not to be institutionalised against ones own will.

Obligations for states to find solutions for PWD:s who seek alternative to institutions.

A para on forced sterilisation should be added.

Under (d), it is important that rights, which are given to other parents also are given to parents with disabilities, including support service so as the child may enjoy the same rights as other children. 

The right for PWD:s to make choices of their own is important. 

The right to self-determination for PWD's is one of the most crucial rights and it must be an acceptable definition on “self-determination”.

World Network of Users and Survivors of Psychiatry

1.

“Persons with disabilities, including those living in institutions, shall not be subjected to ADD: discriminatory, arbitrary or unlawful interference with their privacy, and shall have the right to the protection of the law against such interference.”

WNUSP urges the addition of the term “discriminatory” in paragraph 1 addressing respect and protection of privacy.  Particularly in institutions, interference with privacy may be rationalized based on management considerations and thus not considered arbitrary or unlawful, but it is discriminatory because people not relegated to living in institutions are not subjected to such interference.  When the particular form of institutionalization disproportionately affects people with disabilities, such practices may also constitute discrimination based on disability.

Article 15: Living independently and being included in the community

National Human Rights Institutions

Ontario Human Rights Commission

Footnote 51

The Commission is supportive of this Article.  With respect to the concerns raised at footnote 51, the Commission would caution that the notion of independence not be lost in any revision.  For example, the title of the Article might simply read “Living independently in the community”, and that the Article might be revised to read “… enable persons with disabilities to live independently of an institution and be fully included in the community… “.

(b); (c)

The Commission is supportive of these subparagraphs.

In the Submission of the Ontario Human Rights Commission to the Ministry of Citizenship and Immigration Regarding the Consultations to Strengthen the Ontarians with Disabilities Act, the Commission raised the importance of measuring and monitoring the rate of unnecessary or “undue” institutionalization of persons with disabilities in order to safeguard the principle of integration over segregation.  

The concept of “undue institutionalization” was comprehensively addressed by the United States Supreme Court in Olmstead v. L.C., 527 U.S. 581 (1999).  By a clear majority, the Court held that under the Americans with Disabilities Act, undue institutionalization qualifies as discrimination by reason of disability and that a person with a mental disability is “qualified” for community living when the state’s treatment professionals have determined that community placement is appropriate, the transfer from institutional care to a less restrictive setting is not opposed by the individual, and the placement can be reasonably accommodated, taking into account the resources available to the state and the needs of others with mental disabilities.

NGOs

European Disability Forum

EDF supports the reference to living independently. This makes clear that disabled people have the right, as all other citizens, to choose the way in which they want to live, choice which will include to live with their family or not.

The situation of so many disabled persons confined and secluded against their will in large residential institutions is one of the key issues this Convention should solve. It is therefore very important to maintain paragraph b) of this article.

For those disabled people that freely choose to live in an institution, provisions need to be set in place to ensure that they have full saying in the way their institution is managed, as well as specific protection of their rights.

Landmine Survivors Network

It has been stated that, the “right to independence or an independent life embodies one (very important) aspect of the principle of autonomy. It underlines the right to live a life outside of institutions, where barriers for full social inclusion are removed and the necessary technical aids and personal assistance are provided.”  (Cf. “Discussion Paper on Founding Principles of a Convention on Rights of Persons with Disabilities,” Danish Institute for Human Rights, A/AC.265/2003/CRP/9, available at: http://www.un.org/esa/socdev/enable/rights/a_ac265_2003_crp9.htm)  Thus, the concepts of living independently and being included in the community are related concepts of great importance for inclusion in a human rights treaty for people with disabilities.

Footnote 51 references the confusion by some Working Group members over the meaning of the term “living independently.”  The Ad Hoc Committee may wish to explicitly define the term as used in this article or, as the footnote suggests, consider alternative terms, so that it is clear that the fundamental concepts encompassed are choice and autonomy, not separation from families.

Footnote 52 highlights the objections of some members of the Working Group to paragraph (b).  Should this paragraph be removed (an option unlikely to be supported by most disability activists), it will be of critical importance for the Ad Hoc Committee to thoroughly review due process and other legal protections throughout the draft treaty text, in order to ensure the rights of those subject to institutionalization by their States Parties.

Footnote 53 expresses the concern of some Working Group members about the ability of some States Parties to provide the support services referenced in paragraphs (c) and (d).  The concerns of these States Parties could be alleviated through the understanding that these provisions could be subject to progressive realization.

World Blind Union

An independent living and inclusion in the society, is a better title.

Para (b), should not be undermined and is fine as it now stands. ”…persons with disabilities are not obliged to live in an institution or in a particular living arrangement”.

Right not to be institutionalised against ones own will, is important.

World Network of Users and Survivors of Psychiatry

WNUSP questions the use of the term “residential” in paragraph c.  Residential services, as contrasted with in-home services, suggest facilities that may actually be a type of institution depriving people with disabilities of their autonomy.  Such facilities should not be promoted in the name of “living independently and in the community.”  

Article 16: Children with disabilities

National Human Rights Institutions

Ontario Human Rights Commission

4.

The Commission is supportive of all the subparagraphs of this draft Article. 

The Commission has referred a series of cases before a human rights tribunal and will be arguing that children with autism have a right to access intensive habilitation services necessary for their communicative and social development and ability to exercise and benefit from their right to education.

There is related case law in this regard.  In a recent decision of the British Columbia Court of Appeal in Auton,
 the Court confirmed that behavioural therapy for children with autism is a medically necessary treatment, and that if untreated, autism will likely lead to an individual being unable to access service programs such as education.  The Court ordered the government to fund the treatment.

NGOs

European Disability Forum

EDF proposes to limit the reference “subject to available resources” in paragraph 3b.

EDF supports the paragraphs referring to the support to be provided to the families as a key element for promoting the rights of disabled children.

The article might include a paragraph which protects the disabled child from possible negative situations within the family. This should be based on a reference to the best interests of the child, in line with the content of the Convention on the Rights of the Child (CRC).

Inclusion International

Article 16 is much too closely based on out of date models for supports and contains totally unacceptable references to 'subject to existing resources'.  Such a qualification would never be considered in relation to girls or members of minorities. This article as it is currently drafted would be regressive for many people who have a disability and in many jurisdictions.   

Indian NGO Consultative Meeting

A substitute text for 16-3- b). is suggested.  The new text proposed is as follows “ the extension to the child and those responsible for his/her care, of assistance for which application is made and which is appropriate to the child’s condition and to the circumstances of the parents and others caring for the child.”

New text to be included in article 16 as para 6. This should be read as “ States parties shall ensure children with disabilities specially girl child with disabilities is not subjected to exploitation and abuse of any kind including sexual abuse.”
Further addition to the text of article 16 is suggested by way a new para- 7 of article 16, which should be read as “ States parties undertake to ensure children with disabilities including girl child with disabilities is not used for any illegal purpose including for economic gains.
Landmine Survivors Network

This Article is a duplication of Article 23 of the Convention on the Rights of the Child.  However, Article 23 is the weakest provision of the Convention on the Rights of the Child, as it includes language “shall” as compared to the more forceful “should”.  Draft Article 16 of this Convention, even though it does specify rights of children, does not adequately deal with the issues that are particular to children with disabilities as a sub-group of people with disabilities, such as abuse or exploitation.  For example, the Ad Hoc Committee may consider emphasizing groups at risk within this group, i.e., refugees, orphans, etc. Children with disabilities are mentioned only in two other Articles of the Convention. (Article 17-Education and 21-Rehabilitation)  Thus the Committee should consider including more specificity in Draft Article 16, in order to make it stronger than Article 23 of the Convention on the Rights of the Child, and more adequately tailored toward issues and barriers facing specifically children with disabilities. For a helpful reference on formulation of an article dealing solely with children with disabilities, see Rights into Action’s contribution to the Working Group. This document is available at: http://www.un.org/esa/socdev/enable/rights/wgcontrib-riaction.htm

Footnote 54 explains that duplication exists between this Article and Article 23 of the Convention on the Rights of the Child, which deals with Children with Disabilities. Therefore, the Committee should consider whether reference to children with disabilities should be included in every article, or if it should be dealt with exclusively within this provision. If the latter approach is adopted, then as mentioned above, the Article needs to further elaborate the issues relevant to children with disabilities. 

The draft language of paragraph (5) refers to the right of participation of children with disabilities. A helpful reference in this regard would be Article 12 of the Convention on the Rights of the Child, which addresses children’s right to participation.

World Blind Union

This Article provides a lower standard than in the convention of the rights of the child there the ”best interests of the child”, is stated. 

Habilitation as a concept directed to of children with disabilities is fundamental. Re-habilitation is to re-establish abilities, which have got lost.  Habilitation could be defined under Article 3, Definitions.

Article 17: Education

United Nations System

ILO

· The ILO would welcome a focused coverage of vocational training in this article and suggests that the heading be amended to 'Education and Vocational Training'

· The current provision concerning equal access to general education and vocational training services and programmes is welcome. One amendment is suggested, however:

· States Parties shall ensure that persons with disabilities may access general tertiary education, vocational training, adult education and lifelong learning on an equal basis with others. To that end, States Parties shall render appropriate assistance to persons with disabilities. develop equal opportunity strategies, measures and programmes to promote and implement training for persons with disabilities, with the objective of reducing inequalities.

· Additional provisions are required to ensure that men and women with all types of disabilities, whether congenital or acquired later in life, and particularly those living in remote communities and rural areas, can also benefit from skills development. The ILO suggests the addition of the following provisions:

· States Parties shall ensure that, where the general vocational training system does not adequately meet the needs of persons with disabilities, alternative forms of vocational training, including workplace learning and other forms of non-formal training, shall be made available that provide opportunities for the development, recognition and certification of skills relevant to the labour market and the national qualifications framework.

· States Parties shall ensure that training instructors are adequately qualified to cater to people with disabilities, whether in general or alternative vocational training programmes. 

· States Parties shall ensure provision of vocational, labour market and career information and guidance and employment counselling to persons with disabilities, supplemented by information on rights and obligations under labour-related law and other forms of labour regulation.

· States Parties shall ensure that vocational rehabilitation and training/retraining opportunities are open to people who acquire a disability in the course of their working lives.

National Human Rights Institutions

Ontario Human Rights Commission

Footnote 55; Footnote 56

The Commission is of the view that this draft Article should be inclusive of all levels of education – primary, secondary and higher education, and include vocational education and other forms of training.  In this regard, not all provisions of the draft Article should be limited to “children”.  At the same time, certain provisions might appropriately be directed to the unique needs of children.

2.(a); Footnote 58; 3.; Footnote 61

The Commission has particular concern with the notions above.  The appropriateness of integrated versus segregated settings for the education of students with disabilities fosters much debate in the Ontario context.  

The Supreme Court of Canada has also addressed this debate in the case of Eaton vs. Brant County Board of Education.
  According to the Court:

While integration should be recognized as the norm of general application because of the benefits it generally provides, a presumption in favour of integrated schooling would work to the disadvantage of pupils who require special education in order to achieve equality .... Integration can be either a benefit or a burden depending on whether the individual can profit from the advantages that integration provides.

The Commission's view is set out in its report The Opportunity to Succeed: Achieving Barrier-free Education for Students with Disabilities:  Before considering placing a student in a self-contained, or specialized classroom, education providers must first consider inclusion in the regular classroom.  In most cases, appropriate accommodation will be accommodation in the regular classroom with supports.  However, every student with a disability is unique.  In order to provide appropriate accommodation to all students with disabilities, education providers must, with the assistance of parental input, assess each student's particular strengths and needs, and consider these against a full range of placements, programs and services.  Ultimately, appropriate accommodation will be decided on an individual basis.

Finally, with respect to the use of the term “adequately” in paragraph 3 of draft Article 17 above, the Commission’s view is that whether a general education system “adequately” meets the needs of students with disabilities is more a question of the status of the progressive realization of the right.  In keeping with the notion that integration should be the norm of general application, the Commission suggests substituting into this paragraph the term “appropriately” to read, “States Parties shall ensure that where the general education system does not appropriately adequately meet the needs of persons with disabilities special and alternative forms of learning should be made available. … “

NGOs

European Disability Forum

This is one of the most important and complex areas. Therefore, before making concrete comments to the draft article, some general comments might be useful on the objectives to be achieved with this article.

First and foremost, the right to education for all disabled children, youngsters and adults has to be recognised and this education has to be of the same quality as that of their non disabled peers.

The most complex is the issue of mainstream and special education. Special education can be provided in special schools, but also in special classes within mainstream schools.

The decision between special and mainstream education is an issue for which the level of economic development of countries needs to be taken into account.

In an economically developed country, the existence of special schools is difficult to justify. An exception to this general rule is the education of deaf children who use sign language as their first language. The organisations of the deaf defend the special schools as the preferred option. All other groups consider mainstream education as the preferred option.

Nevertheless, inclusion in mainstream schools can only be the best option if the adequate support is provided to the disabled child. As long as this support is not provided, special schools need to continue to exist to ensure the right for a quality education. 

However, the general objective to be promoted is the integration in mainstream education.

Finally, meaningful choice is a key issue for the child and for the family, which plays a decisive role in the decision on which education type to choose. A reference to the key role of the parents in choosing the education of their disabled children, needs to be included. 

The article has to cover more clearly all stages of education and cover all persons with disabilities. Therefore the reference in the initial section of paragraph 1 should refer to persons with disabilities and not only to children with disabilities. The same applies to paragraph 1 c). In order to avoid confusion, we suggest always to refer to education and not to learning.

EDF considers that the structure of the article is not very clear. In our view, the first paragraph should deal with the right to education and the right to the same quality education as the non-disabled peers. We suggest therefore that the paragraph 2c) is moved to paragraph 1.

Paragraph 2 should refer to the mainstream education system and paragraph 3 to special education. 

EDF supports in paragraph 2b) the inclusion of a reference both to the need to have specialised support teachers as well as a general disability awareness training among all education professionals. A special reference to information and communication technologies should also be included in this paragraph.

Paragraph 3d should say “continue to realise the needs of students with disabilities”.

Paragraph 4 should better read “proficient in braille” instead of “fluent in braille” which seems to imply that braille is a language. This paragraph applies both to mainstream education and to special education.

Paragraph 5 of the article should include a non exhaustive list of assistance to be provided to persons with disabilities to ensure their participation in tertiary education and vocational training.

Inclusion International

Article 17 on education does not provide a strong basis for inclusive education with recognition of the needs of individual groups. The Salamanca Statement must be the baseline for a new Convention. 

Indian NGO Consultative Meeting

The participants suggested addition of a new sub-para under article 17 as 17-6, which should be read as “States parties shall simultaneously promote special education system to meet the specific education needs of respective disability groups.”
Landmine Survivors Network

People with disabilities frequently find themselves forced into educational settings not of their choosing and/or often not appropriate to their actual needs, which in turn limit their opportunities to develop their full potential as individuals and to participate fully in society.  It is therefore important that Draft Article 17 address the range of issues related to the education of people with disabilities.  (For some examples of educational issues of relevance to people with disabilities, Cf. UN Standard Rules on the Equalization of Opportunities for People with Disabilities, Rule 6)

Draft Article 17(1) specifically states that the right of all persons with disabilities to education is a right to be achieved “progressively.”  Although there are other draft articles in the Working Group text subject to progressive realization, those provisions are not consistently highlighted as such.  The Ad Hoc Committee may wish to consider whether it is really necessary for Draft Article 17 to be subject to such treatment.

Footnote 56 notes the use of the term “children” in paragraph (1).  Given that educational settings (particularly tertiary education) have relevance to adults as well, the Ad Hoc Committee may wish to examine the references to children throughout this article.

Footnote 59 and paragraph 3(d) both make reference to the “needs” of students and children with disabilities.  The Ad Hoc Committee may wish to consider amending this language to instead read “rights and needs.”

Footnote 61 references the discussions about different options regarding mainstream vs. specialist education services.  It should be noted that the expectation is that if specialist educational settings are offered, they should not be of a lower standard than the general or mainstream settings.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rule 6, para. 8; UNESCO Convention Against Discrimination in Education, Article 5(1)(c))

World Blind Union

Training should be dealt with separated from education.

It is necessary that we speak about education only and do not replace this word the "learning". 

The right to lifelong education for PWD:s on equal footing with non-disabled should be included. 

Education should cover children and adults on equal footing within the country.

Under para 2 (a), the following words should be included (… can choose inclusive OR SPECIAL (residential) and accessible education in their own community…). 

Under para 2 (c), employment of teachers with disabilities should rather be referred to in Article 22 Right to Work.

In para 3, footnote 61 second part it says: “…specialist education services and the general education system…”. “Specialist education service” is wrongly interpret and should be replaced by SPECIAL or RESIDENTIAL education.

Inclusive or special educational must not be seen as, either or, but rather as alternative and complementary. Full inclusion is often wrongly interpreted to mean full-scale mainstreaming of all students with disabilities in the same class-room, no matter of disability and no matter of the possibility to utilise the lessons. Students who are Deaf, Blind and Deafblind gain more benefit in schools or classes of their own, with teachers and support staffs who are qualified and skilled in sign language, Braille and tactile communication skills. 

Further down in footnote 61: “…individual’s ability to choose either the general system or the specialist services.” Education is an obligation and must not be interpreted as “specialist service”.  

In para 4 with footnote 63: “…this issue could be addressed in draft Article 13 on freedom of expression and opinion.” This issue should absolutely be dealt with here and not under Article 13. 

World Federation of the Deaf

Item 4 should be rewritten. WFD proposes that item 4 be divided so that there are separate points for Deaf education in sign language; and a point of its own for Braille and education for blind people. The World Blind Union should write the point for education of blind people.

WFD would like to propose the following as the paragraph regarding education for Deaf people, to be added to Article 17:

Deaf children have the right to receive education in their own groups and to become bilingual in sign language and their national spoken and written language. They also have the right to learn additional foreign languages, both signed and spoken/written. Each state Party shall take legislative, administrative, political and other measures needed to provide quality education using sign language, by ensuring the employment of Deaf teachers and also hearing teachers who are fluent in sign language.

Support for both mother tongue medium education and bilingual teachers is in “The Hague Recommendations Regarding the Education Rights of National Minorities” from the High Commissioner on National Minorities of the Organization for Security and Cooperation in Europe (see www.osce.org/hcnm/); and also the UN Educational, Scientific and Cultural Organization’s (www.unesco.org ) Education in a Multilingual World, UNESCO Education Position Paper, 2003 and Safeguarding of Endangered Languages.

Article 18: Participation in Political and Public Life

National Human Rights Institutions

Ontario Human Rights Commission

The Commission is supportive of this draft Article.  In 2000, the Commission reached a settlement in cases where two individuals with visual disabilities filed complaints against the City of Ottawa alleging they were unable to cast a secret ballot independently as required by law during the 1997 municipal elections because the City could not accommodate their needs.  The City agreed to review its practices and ensure accessibility for future elections.

NGOs

European Disability Forum

The right to vote, by secret ballot, and to stand for elections has to be explicitly guaranteed. The article has to make clear that it covers persons with all types of communication disabilities.

The article should also refer to accessible information and election materials and ensure the full participation of disabled people in all stages of the electoral process.

This article should refer specifically to the freedom of association of disabled people. EDF supports the proposed article (23.2) included in the Bangkok draft, which states that :

“(a) All persons with disabilities have the right to freedom of association.

(b) States Parties shall take all necessary measures to:

(i) recognize the right of persons with disabilities, their family members and supporters to form independent organisations for representation and self help; and

(ii) provide recognition and financial support to such associations in order to promote the full realization of the rights of persons with disabilities.”

Landmine Survivors Network

Draft Article 18 provides coverage of well-established rights of participation in political and public life (Cf. International Covenant on Civil and Political Rights, Article 25) and highlights, therefore, a fundamental right to which people with disabilities are frequently denied, not only in the voting context, but in a wide range of decision-making processes where their interests are affected.  This provision is in keeping with recent developments in international human rights law in the context of participation in decision-making for particularly disadvantaged groups.  (Cf. Convention on the Rights of the Child, Article 12; ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries, Articles 6 & 7). 

Draft Article 18 sets forth in three sub-paragraphs obligations that States are to undertake in relation to voting and holding public office, participation in political organization and, more generally, decision-making in which their interests are affected.  While a level of specificity in relation to access to voting in particular is included in sub-paragraph a, the same degree of specificity is not provided in relation to other decision-making processes.  The prevailing practice in relation to ensuring the participation of marginalized groups in society is to provide a level of detail that exposes and addresses potential barriers to the realization of rights of participation.  In this regard, the Ad Hoc Committee may wish to pay particular attention to ILO Convention, as noted in Footnote 65.  (Cf. ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries, Articles 6 & 7).  In particular, attention should be given to the participation of people with disabilities and their representative organizations in development decision-making at all levels.  Notably absent, but covered in other human rights treaties, is the explicit recognition of the rights to represent government at the international level and to participate in the work on international organizations, (to which one could also add regional organizations.)  (Cf. Convention on the Elimination of All Forms of Discrimination against Women, Article 8.)

World Blind Union

Under para (a), it must be clear spelled out in a separate para that access to secret voting and the right to stand for election are fundamental rights. 

Widen the focus so that it covers every kind of communication disabilities (blind, deaf, blind-deaf, learning disability, dyslexia, physical etc). 

It is also important to underline the need of access to all kinds of information and election materials.

There is a need to spell out the States obligation to improve accessibility in all areas. 

World Network of Users and Survivors of Psychiatry

(a)

“including ADD: by guaranteeing the right and opportunity of citizens with disabilities to vote and be elected”

WNUSP urges the addition of the term “by guaranteeing” in paragraph (a), to ensure that the right of universal suffrage is protected for all people with disabilities.  In many countries, this right is still deprived by law, and correction is imperative.  See ICCPR article 25, and also the Mexican proposal of elements for a convention, article 11, which would require states to “guarantee exercise of the right to universal and secret suffrage of all persons with disabilities.”  

Article 19: Accessibility

National Human Rights Institutions

Ontario Human Rights Commission

1.

The Commission is supportive of this draft Article and all its subparagraphs.  

The Commission is of the view that ensuring accessibility to transportation should be at minimum with respect to “public transit” (as apposed to personal transit vehicles), and regardless of whether such transit is owned or operated by private or public entities.

2.(c)

The Commission is supportive of this provision and has prepared several public reports and submissions and recommendations on accessible public facilities and services in this regard including: Submission of the Ontario Human Rights Commission Concerning Barrier-Free Access Requirements in the Ontario Building Code; Human Rights and Public Transit Services; Submission of the Ontario Human Rights Commission to the Ministry of Citizenship and Immigration Regarding the Consultations to Strengthen the Ontarians with Disabilities Act; Dining Out Accessibly – An Accessibility Audit of Select Restaurant Chains in Ontario.

2.(d)

The Commission would be supportive of a stronger positive obligation being placed on private entities and on the State in this regard.  

Under Ontario’s Human Rights Code, private entities that provide public facilities and services have a duty to accommodate persons with disabilities short of undue hardship. 

With respect to the State’s obligation, the Ad Hoc Committee might wish to consider one of the recommendations made in the Commission’s report The Opportunity to Succeed: Achieving Barrier-free Education for Students with Disabilities: that governments at all levels use "the force of procurement" to promote the adoption of universal design standards for accessibility, and that only materials complying with such standards should be purchased (also see the Commission’s comment under draft Article 13 above).

NGOs

European Disability Forum

EDF supports a stronger prohibition of barriers to all new buildings and other transport or communication premises. For currently existing barriers, a timeframe for their elimination should be established. 

Paragraph b) should include also auditory signals.

Paragraph d) should include a reference to public procurement and public funds. This would mean that when an entity receives public funds or opts for a public contract, the entity needs to provide its services in an accessible way.

Some coherence is required between article 19 and article 20 on personal mobility. Article 19 should be focused on the conditions a building or other infrastructure should meet to ensure that it is accessible to all disabled people. Article 20 would focus on measures to ensure that a disabled person can freely move from one place to another.

This would mean for instance that sign language interpreters when they are available in the public building would be included in article 19, but if they accompany the disabled person to different places, it would be covered by article 20.

There are references to assistive technologies in paragraphs e) and f) which seem to be more suitable for the article 20 on personal mobility.

Indian NGO Consultative Meeting

Augmentation of draft article 19-b) is suggested by adding “auditory signal” among other measures for accessible transportation. Therefore the modified text of article 19-b) should read as “the development and remodelling of public transportation facilities, communications and other services, including electronic services and auditory signals.
Landmine Survivors Network

Although issues of accessibility are addressed in places throughout the draft text, given the enormity of the issue it is logical to have a specific article focused on accessibility issues.  This is also the approach taken in the UN Standard Rules.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rule 5)

Draft Article 19 take a comprehensive approach to accessibility, addressing both issues of physical accessibility, as well as accessibility of information and communications.  Importantly, the objective if the article is independence and full inclusion of people with disabilities “in all aspects of life.”

Because of the need to maintain the relevancy of the convention over time, it may be necessary to re-examine some of the forms and methods of accessibility referenced in Draft Article 19, to ensure that the terms used have relevancy across cultures and will not quickly become outdated.  As with Draft Article 6 (Statistics and Data Collection), the Ad Hoc Committee may wish to consider the establishment of a technical advisory body to harness expertise, and disseminate research on issues of accessibility.

Physical Disability Council of Australia Ltd

The issue of access in its broadest term applies to all people with disability.

A clear definition of access is required that also includes a component on cultural access.

World Blind Union

Article 19 and 20 must be re-written and merged together. There is some overlapping.

Either the term “built” or “physical” environment should be used, but rather referring to universal design in the environment. 

All private own facilities and services intended to be used by the public should be accessible for PWD and should be covered in this convention.

World Federation of the Deaf

A sign language interpreter is like an interpreter for any other language, who interprets from one language to another. Sign language interpreters have many years of special training to become qualified interpreters, just as spoken language interpreters do. In many countries sign language interpreters are put in the same category as personal assistants for people with disabilities, which is a big mistake. 

Item 2 (b) mentions assistants and intermediaries. This wording will, in many ways, cause confusion and lead to a wrong interpretation of meaning and needs. Deaf people do not need a sign language interpreter “to facilitate accessibility to public buildings…” as is mentioned in item 2 (b). WFD proposes that item 2 (b) be divided into two parts, (b) 1 and (b) 2; the first to address personal assistants and the second sign language interpreting services.

The present Draft Article 2 (b) can become 2 (b) 1 with only small changes, as follows:

(b) 1: provide other forms of live assistance including guides, readers and captioning, to facilitate accessibility to public buildings, facilities and information;

The new paragraph 2 (b) 2 concerning sign language interpreting services should be as follows:

(b) 2: provide sign language interpreters as intermediaries to interpret information from spoken language into sign language and from sign language into spoken language for access to public services, education and participation.

Footnote 71 will then not be needed, if item 2 (b) is divided in this way.

Article 20: Personal Mobility

NGOs

European Disability Forum 

Training referred to in paragraph d) should also cover other persons associated with rehabilitation and support work with people with disabilities.

If a disabled person needs to be accompanied by a personal assistant in using public transport, the personal assistant should travel free of charge. This should be specified in paragraph e)

Indian NGO Consultative Meeting

The participants felt that the Article 20 on Personal Mobility in its present shape is weak and vague and it doesn’t address the legal issue involved, therefore Government of India and the Members of the Ad hoc Committee may wish to recast this article.
Landmine Survivors Network

As indicated in Footnote 72, Draft Article 20 is intended to be distinguished from the broader right to liberty of movement, which is understood to mean the right of individuals to move freely within the borders of their state, as well as to leave and return to it, subject only to restrictions necessary to protect interests such as national security, public safety, health, and the prevention of crime.  (Cf. International Covenant on Civil and Political Rights, Article 12; Convention for the Protection of Human Rights and Fundamental Freedoms, Articles 2-4)    Given that issues of liberty of movement in the traditional sense are not addressed in Draft Article 20, it would therefore seem appropriate that an additional article be included to more fully elaborate the right to liberty of movement as it relates to people with disabilities.

In many respects, Draft Article 20 relates to the provision of support services as understood in Rule 4 of the UN Standard Rules, though Draft Article 20 is limited in scope to support services related to mobility.  The Ad Hoc Committee may wish to consider the inclusion of a specific article related to support services.

World Blind Union

Article 19 and 20 must be re-written and merged together. There is some overlapping.

There is a need to define the word "mobility" because it is not clear whether it is only relevant for mobility impaired persons or if it covers the need for assistive devices for all kind of PWD:s. Mobility could be defined in Article 3, under Definition.

The Article touches on the subject of rehabilitation but do not reach out to the subject.  

Rehabilitation including CBR should rather be included in a new article, which also should merge accessibility and mobility together. Health should be separated from rehabilitation. CBR could be defined under Article 3, Definition.

Article 21: Right to health and rehabilitation

National Human Rights Institutions

Ontario Human Rights Commission

The Commission is supportive of this Article.  The notion, “shall take appropriate measures to ensure access” is in essence the duty to accommodate persons with disabilities in accessing health and rehabilitation services.  The Supreme Court of Canada has made a landmark decision in this regard.  In the case of Eldridge v British Columbia, 
 deaf individuals successfully challenged being denied sign language interpreters while attending at a hospital for medical services. The Court found:

Para.94
…Given the central place of good health in the quality of life of all persons in our society, the provision of substandard medical services to the deaf necessarily diminishes the overall quality of their lives.  The government has simply not demonstrated that this unpropitious state of affairs must be tolerated in order to achieve the objective of limiting health care expenditures.  Stated differently, the government has not made a “reasonable accommodation” of the appellants’ disability. …

(b)

The Commission is supportive of this paragraph.  Also see the Commission’s comment above under draft Article 16.

NGOs

European Disability Forum

This article might be clearer if it is divided into two articles: one dealing with the access of disabled people to general healthcare issues and a second one dealing with the specific (re)habilitation issues which some disabled people require.

As referred to in footnote 74 of the draft Convention, (re)habilitation goes beyond medical issues. A definition of both concepts (rehabilitation and habilitation) in the article 3 seems to be appropriate.

EDF is against a reference to prevention of impairments, but supports a reference to the prevention of secondary impairments as included in paragraph e).

Indian NGO Consultative Meeting

Minor additions are suggested to the text of article 21 for example- add “disability NGOs” after the word ‘monitored’ in article 21-i).

In 21-j) addition of “his/her guardian” after the word ‘persons concerned’.

Similarly in 21-k) add “ without the consent of the person or their guardians as the case may be” after the word ‘disabilities’.

Some participants strongly felt that in Article 21- Health and Rehabilitation should be separated in two articles to give prominence to each area.
Landmine Survivors Network

Draft Article 21 addresses health and rehabilitation/habilitation, and as noted in Footnote 74, these issues are of a complexity and depth such that it may be more appropriate to elaborate them in separate articles, as is done in the UN Standard Rules.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rules 2 and 3)  In whatever format these rights are addressed, it will be important to place a greater emphasis on the importance of choice throughout the article(s), so that people with disabilities are empowered to accept or refuse health care and rehabilitation of their choosing.  

Draft Article 21(a) makes reference to “other citizens.”  Given that the individual in question may not be a citizen of the relevant State Party, it may be preferable to utilize the broader term “other members of society.”  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rule 2, para. 3)

Draft Article 21(c) relates to the proximity of services to a person’s community.  Given the challenges that many people with disabilities face accessing transportation, the provision of services at the local level is of great importance.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rule 3, para. 5)

Draft Article 21(d) references the need for “counseling and support groups, including those provided by persons with disabilities.”  During the Working Group meeting a number of members suggested that it would be valuable for “peer support” to be incorporated in this provision, ie. the concept of those with similar shared experiences offering each other mutual support.  Although “including those provided by persons with disabilities” might encompass the concept of peer support, it might not necessarily do so.  Therefore, the Ad Hoc Committee may wish to consider the explicit inclusion of that term in paragraph (d). 

Draft Article 21(j) addresses issues of privacy related to the health or rehabilitation information of people with disabilities.  Paragraph (j) requires health and rehabilitation professionals to inform people with disabilities of their “relevant rights.”  Such language is rather vague.  It may be more appropriate to state “inform persons with disabilities of these rights.”

Draft Article 21(l) again relates to the issue of privacy of information.  This paragraph seems repetitive of issues already addressed in paragraph (j) and should perhaps be deleted.

Draft Article 21(m) addresses the involvement of people with disabilities and their organizations in the formulation and implementation of health and rehabilitation legislation and policies.  These important concepts find precedent in the UN Standard Rules.  (Cf. UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities, Rules 3(7) and 14(2))

Physical Disability Council of Australia Ltd

This section needs to be strengthened in relation to equity of access regardless of culture.

World Blind Union

Rehabilitation must be separated from health and divided into two separate articles. It is time to see that rehabilitation as a social and human right, which appear after the health aspect of a disability.

There is a need to focus on what disability specifically is and try not to spread it out to all kind of aspects of health and rehabilitation. The focus is missing. 

Habilitation should be mentioned on its own since it differs from rehabilitation. Habilitation is gaining skills that people (young persons) have not previously had, rather than the regaining of skills lost. A new definition might be needed. Habilitation could be referred to Article 3, Definitions.

Access to health insurance by PWD without discrimination must be targeted as a right.

Community based rehabilitation (CBR) programs should be ensured, including the working in partnership with local communities and families.

Para (d), should be deleted. No service provided to the public should be offered on a voluntary base for PWD. 

Para (e), should be deleted. WHO or other UN organs could deal with prevention of disabilities, it should not be dealt with in this convention.

Para (f), should be deleted. Bio-medical, genetic, and scientific research, cannot bee seen as a right for PWD in this kind of Convention texts. 

Para (g) and (h), continue to see health as part of rehabilitation, which is a level which would have been abundant for long ago. 

Para (j), to share information in the health sector about a person with a disability without the consent from the person in question, is a right could be spelled out here or be formed as a praxis by a Monitoring Committee.

Para (k), no forced medical intervention and forced institutionalisation should be permitted.

Para (l), no forced medical intervention and forced institutionalisation should be permitted on the ground of disability.

Para (m), could be referred to in Article 4, General Obligations.

World Network of Users and Survivors of Psychiatry

(j)

“…occur only after the person concerned has given their free and informed consent ADD: with respect to each service offered , and that health and rehabilitation professionals…”

The addition in paragraph (j) is necessary to prevent the practice of “bundling of services” which effectively deprives people with disabilities of the right to free and informed choice and protection from unwanted interventions.

Article 22: Right to work

United Nations System

ILO

· The ILO welcomes the recognition of the right of persons with disabilities to gain a living by work which they freely choose or accept, based the principles of equal opportunity and equal treatment and the provision for protection of this right through legislation, including the right of disabled persons to join trade unions. 

· Welcoming the provision to encourage employers to hire persons with disabilities, the ILO proposes that for the Convention should call for the provision of strong incentives and advisory services to employers who recruit people with disabilities and retain workers who acquire a disability while in employment. The following additional provisions are suggested:

· States Parties shall make available technical supports, wage subsidies, and other incentives to promote or facilitate employment opportunities and job retention for persons with disabilities.

· States Parties should facilitate the recruitment, retention and return to work of people with disabilities by assisting employers to identify high quality placement, technical advisory, rehabilitation and other support services, both public and private.

· The ILO welcomes the specific mention of reasonable accommodation here and would support the idea of having more detail, while recognizing that reasonable accommodation needs to be specifically defined at national level. The following provisions are suggested:

· To facilitate the recruitment of persons with disabilities and the retention of workers who acquire a disability, States Parties should encourage employers to take steps to improve the accessibility of the work premises and to make adaptations to the workstations, tools and equipment, job description and work schedules, if required, unless these involve disproportionate burden.

· States Parties should set out criteria determining what is reasonable for the purposes of adjustment or accommodation in accordance with national law and practice. 

· While welcoming the emphasis on open employment in the draft Convention, the ILO is concerned at the lack of provision for alternative forms of work for people who may be unable to work in the open labour market. The ILO calls for the Convention to provide for alternative forms of work for persons with disabilities who are unable to do so, in conditions which ensure that the work carried out is useful and remunerative, providing opportunities for vocational advancement and where possible, transfer to open employment.

· In light of the point made by some members of the Working Group that the broad measures in which this draft article is expressed are inconsistent with the detailed provisions of other articles of the draft Convention (footnote 88), the ILO suggests that guidelines might be drawn up to accompany the UN Convention, providing greater explanatory detail. 

· The ILO welcomes the Working Group suggestion that the Ad Hoc Committee may wish to consider the potential role of the ILO in implementing and monitoring the right to work under this Convention (footnote 86).

National Human Rights Institutions

Ontario Human Rights Commission

(e)

The Commission is supportive of this paragraph and the other paragraphs of the draft Article.  Ontario’s Human Rights Code legislates the right to equal treatment in employment without discrimination and requires employers to accommodate the needs of disabled employees short of undue hardship.  Similarly, in this paragraph the Ad Hoc Committee might wish to consider substituting the term “ensure” with the requirement to “Protect through legislation” as similarly used at paragraph (h) of this Article.  The Ad Hoc Committee might also consider that any legislated requirement extend to private sector employers as well. The requirements of Ontario’s Human Rights Code cover all sectors including government and para-public entities as well as all private enterprises.  The Commission’s Policy and Guidelines on Disability and the Duty to Accommodate comprehensively sets out the rights of employees with disabilities as well as the obligations of employers under the Code.

Footnote 89

The Commission is of the view that access to transportation to the workplace should be at minimum with respect to accessible “public” transit, and would more appropriately be covered under draft Article 19.

NGOs

European Disability Forum

This article should include a clear prohibition of all forms of discrimination, including harassment, against disabled people in the workplace, covering all parts of the process: recruitment, career advancement, life-long learning, dismissal.

The failure to provide reasonable accommodation has to be considered as a form of discrimination. A non exhaustive list of reasonable accommodations should be given, including workplace adaptations, change in working time patterns, reallocation of non essential tasks, personal assistants.

Paragraph b) could be strengthened by a requirement that when these services are publicly financed, they have to be accessible to disabled people.

Paragraph (g) when it refers to job retention should state “job retention at the onset of a disability”. 

Paragraph h) should include specifically hiring in the areas to be covered.

An additional paragraph should be added to protect disabled people from being required to provide to their employer non relevant health information.

When a disabled person requires rehabilitation, the disabled person should be given the required time to do this.

Another element which should be included is how to ensure that health and safety measures are applied in a non discriminatory way to disabled persons.

Disabled people work both in the open labour market as well as in other forms of more special employment arrangements, like sheltered/supported workshops and social enterprises. The Convention has to protect the rights of disabled people in all employment situations and in particular in these special settings, where disabled people are at a higher risk of being exploited.

Finally, to make the right to work a reality for all disabled people in working age, different employment options need to be provided to disabled people, including a sufficiently broad range and quantity of supported employment opportunities, with varying degrees of support as required.

It should be stated that all these obligations refer both to private and public employers. Current paragraph i) should be reworded, as it seems to imply that equal opportunity to employment of persons with disabilities only applies to the public sector. 

Indian NGO Consultative Meeting

Article 22 can be strengthened by adding gender perspective to reduce inequalities of the economic status among men and women with disabilities.

With regard to article 22-c, additional text is suggested. The modified text of the article 22-c should be read as “ Pursue active labour market policy to promote employment opportunities and career advancement for persons with disabilities in the open labour market, including opportunities for self‑employment and starting one’s own business, as well as assistance in finding, obtaining and maintaining employment;
 In article 22-d) minor addition is suggested to reflect both public and private sector employers. The modified text of article 22-d) should be read as “encourage employers in both public and private sectors  to hire persons with disabilities, such as through affirmative action programs, incentives and quotas;”
In article 22-e) minor addition is suggested. The modified text of article 22-e) should be read as “ensure the reasonable accommodation of persons with disabilities in the workplace, work environment and in work processes.”
 In article 22.i) – prefix “Government” before “public sector” and “private sector”

Start article 22.j- with the following sentence-“Undertake awareness campaigns by disseminating information in..”..

 A new sub para 22.k) is suggested which should be read as “To evolve and formulate necessary policy and legislative measures to prevent harassment, discrimination and sexual abuse of women with disabilities in work places.”
 A new sub para 22- l) is suggested which should be read as “To formulate policies and other suitable legislative measures for promoting assured market for the products and services belonging to ventures of persons with disabilities or disability NGOs, which may include preferential treatment, incentives and tax benefits.”
 A new sub para 22-m) is suggested, which should be read as “To promote self employment initiatives by persons with disabilities through formulation of policies and legislative measures for preferential allocation of licence items of raw materials and development of special marketing channels for the sale of product/services of self-employed persons with disabilities and disability NGO.

 A new sub para 22-n)is suggested which should be read as –“Promote research, development and delivery of enabling technologies to expand possible job opportunities for persons with disabilities both in open and protected labour markets.
A new sub para 22-o)is suggested which should be read as- “Promote establishment of sheltered workshop for ensuring Right to work of persons with severe disabilities or those who may not have access to employment in open labour market.

Landmine Survivors Network

Draft Article 22 addresses a number of the issues relevant to people with disabilities that wish to exercise their right to gain a living by work.  It is notable though, that there are no specific provisions addressing issues such as slavery, servitude, forced labor or economic exploitation.  Given the historic exploitation of people with disabilities (e.g. in some sheltered workshops) the Ad Hoc Committee may wish to include such provisions in a separate article.  (Cf. International Covenant on Civil and Political Rights, Article 8)

Footnote 93 references the possible inclusion of a provision on reasonable accommodation in the employment context.  If such a provision is included, it will be important to link it to the efforts in paragraph (f) to encourage the hiring of people with disabilities, because lack of understanding about the duty to accommodate may lead to employers failing to hire otherwise qualified people with disabilities and/or may lead to a failure by employers to accommodate during the hiring process.  With further regard to paragraph (f) and Footnote 92, the Ad Hoc Committee may wish to consider the removal of any specific examples (e.g. quotas), and utilizing a broader term (such as “positive measures”) which could, but need not necessarily, include quotas.

Draft Article 22(g) addresses the need for promotion of vocational and professional rehabilitation.  The Ad Hoc Committee may find the ILO Convention (159) on Vocational Rehabilitation and Employment (of Disabled Persons) a helpful reference in this regard.

Draft Article 22(h) references the need for certain kinds of protections with regard to people with disabilities and employment.  However, it does not expressly reference the important need to ensure against discrimination in the context of the hiring process.  Given the discrimination against people with disabilities in this regard it would seem important to include such a provision.

Draft Article 22(i) discusses the need for equal opportunity employment in the public sector, but does not extend this need to the private sector, which will be necessary if equal opportunity to employment is to truly be achieved.

Physical Disability Council of Australia Ltd

This section needs to be complete re-written to take into account the many human rights violations and abuses that take place in the area of employment.

PDCA believes that people with disability are entitled to:

· meaningful employment 

· fair wages

· equal work and professional development opportunities.

In Australia, the current payment of non-award wages to people with disability, by employers that receive Commonwealth employment assistance funding is an abuse of the rights of people with disability.

Of significant concern is the fact that Sheltered Workshops (Business Services) do not comply with the Commonwealth Disability Services Act, 1986 (DSA).  Astoundingly, government continues to provide significant amounts of funding (in the millions) to these non-compliant services.

In addition, the Productivity Commission in its review of the DDA found that:

“…disability discrimination in employment remains a significant issue” and that “…overall, the Act appears to have been least effective in reducing discrimination in employment
.”

World Blind Union

It must be a guarantee that PWD get a chance to enter the labour market in some forms. 

PWD shall have the right to earn their own income and support for themselves. 

PWD in sheltered employment must be protected against misuse in the labour market. Trade Unions should have a special responsibility. 

All forms of exploitation of PWD's in the labour market must be forbidden. 

Women with disabilities must be given special legal protection and attentions. 

An ongoing vocational training and guidance must be offered to PWD  even those in shelter employment. 

Reasonable accommodation is very important in this Article, as it is needed to give access for more PWD to enter the labour market. A specific definition on reasonable accommodation could be added to Article 3, Definitions.

Access to the workplace for PWD, including accessible transportation, should be included.  

In para (c), self-employment and starting one’s own business, should be combined with the possibility to get micro credits to a low interest.
The quota system should not be mentioned in this convention. “Positive measures”, is much better and gives each State Parties the possibility to form their own system. 

Article 23: Social Security and adequate standard of living

United Nations System

ILO

· The ILO welcomes the provision for income replacement and social security benefits for persons with disabilities.

· In regard to paragraph 1(a), “ensure access by persons with disabilities to necessary health care and rehabilitation benefits and services, devices and other assistance for disability-related needs”.

· The ILO emphasizes the importance of ensuring that social security provisions do not constitute a disincentive to vocational rehabilitation, vocational training or employment (‘Benefits trap’) for persons with disabilities. The following wording is suggested as an addition to the existing text:

· States Parties shall undertake periodic reviews of their systems of social security, including employee compensation, to ensure that adequate support is provided and that no undue obstacles are inadvertently placed in the way of persons with disabilities in entering employment, retaining their job or occupation, or returning to the open labour market and paid employment.

· The ILO welcomes the reference to ensuring access of persons with disabilities, particularly women and girls and the aged with disabilities to both social security programmes and poverty reduction strategies, since, particularly in developing countries, many people with disabilities live in poverty.

National Human Rights Institutions

Ontario Human Rights Commission

Footnote 104

The Commission agrees with this suggestion.  Under Ontario’s Human Rights Code, persons with disabilities have the right to be free from discrimination in housing accommodation including privately provided housing.  Under the Code, landlords also have a duty to accommodate the needs of occupants with disabilities, short of undue hardship.

(f); Footnote 106

In Canada, the provision of insurance is typically the domain of the private sector.  Ontario’s Human Rights Code provides for the right to be free from discrimination in insurance (including the private sector) on the basis of disability and other grounds.  At the same time, the Code permits certain exceptions and defences, for example, where a contract of insurance makes a distinction, exclusion or preference on reasonable and bona fide grounds because of disability among other grounds.  

The Supreme Court of Canada in Zurich
 qualified this defence in finding that the insurance industry must demonstrate that its reliance on enumerated grounds of discrimination are rational in that there currently is no alternative to viably assess risk.  The Court also stated that the industry must strive to move away from relying on enumerated grounds by attempting to develop viable alternatives.  

In another case involving insurance, the Supreme Court of Canada recognized the distinct disadvantage and negative stereotyping faced by persons with mental disabilities, and held that discrimination against individuals with mental disabilities is unlawful.  In Gibbs v Battlefords,
 the Court struck down an insurance plan for employees with disabilities that limited benefits for mental disabilities to a lower level as compared to physical disabilities.

A more detailed analysis can be found in the Commission’s discussion paper and report on Human Rights Issues in Insurance.

2.

The Commission is supportive of this provision.  The Commission recognizes that poverty is inextricably linked with inequality, particularly for persons with disabilities as well as single mothers, the elderly and racial minorities among others.  The Commission also recognizes that human rights institutions are challenged in their ability to deal with the issue of adequate standard of living.  For a full discussion, see the Commission’s research paper, Human Rights Commissions and Economic and Social Rights.  The paper explores the concept of "social condition" as a prohibited ground of discrimination as one potential way that social and economic rights may be protected.

NGOs

Centre on Housing Rights and Evictions

Article 23 of the current Draft International Convention recognises the right of persons with disabilities to ‘an adequate standard of living, including food, housing, clothing and water’. As such article 23 remains the main reference, in the current draft, to housing as a component of the right to an adequate standard of living. 

Other parts of the Draft Convention also bear relevance to the issue of housing, including the provisions on non-discrimination (draft articles 2, 4.1, 7) participation (draft articles 4.2 and 19.2), the fight against stereotypes (draft article 5) and accessibility to services (draft article 19). These elements constitute fundamental prerequisites for the full enjoyment of the right to adequate housing and the right to water by disabled persons.

In addition to these fundamental elements, the following aspects of the rights to adequate housing must be taken into account to guarantee that particular forms of shelter constitute “adequate housing” for disabled persons: availability of services, material, facilities and infrastructure; affordability; accessibility and habitability. As it stands, the current draft, and in particular article 23, fails to take into account these elements. 

It should therefore be completed with subsequent sub-paragraphs, reflecting the needs of disabled people, notably in the field of housing and water and the concurrent steps that State Parties should take in that respect.

Proposed amendments to draft article 23 (underlined in the text)

“State Parties recognise the right of all persons with disabilities to an adequate standard of living for themselves and their families, including adequate food, clothing, housing and access to clean water, and to the continuous improvement of living conditions. As such, State Parties will undertake to take appropriate steps to safeguard and promote the realisation of these rights. 

(a) With regard to the right to adequate housing, State Parties undertake to engage in no act or practice of discrimination on the grounds of disability in relation to housing policies and programmes and to take all appropriate measures to ensure that all public authorities, public institutions and private entities shall act in conformity with this obligation. In that respect, State Parties shall give particular attention to those persons who face discrimination not only due to their physical or mental disability, but also due to their sex, gender, race, ethnicity and/or age.

(b) State Parties undertake to guarantee the full participation of disabled persons in the elaboration and implementation of housing policies and programmes and to ensure that the development and implementation of housing related legislation reflect their needs.  

(c) State Parties shall take all appropriate measures to ensure that persons with disabilities can freely enjoy and exercise their right to housing and can participate fully and equally within society. Steps to be taken by the State Parties should ensure that housing for persons with disabilities:

(i) 
provides security of tenure and freedom from forced eviction.

(ii) provides for the physical safety of occupants and protection from threats to health, structural hazards and disease vectors.

(iii) is affordable and does not compromise the ability of persons with disabilities to secure other basic needs.

(ii) contains all facilities essential for health, security, comfort and nutrition.

(iv) is located in appropriate proximity to support services, employment options, health care services and other social facilities. 

(d) State Parties shall develop special programmes to ensure that persons with disabilities have access to affordable water, including for persons who require additional quantities of water for personal and domestic needs and for those with difficulties in physically accessing sanitation and water supply points and facilities.   

European Disability Forum

EDF considers that paragraph c) should cover all disabled people who are faced with extra costs linked to their disability. At the same time, EDF supports a specific reference, as foreseen in the current draft, to persons with severe and multiple disabilities as a group for which this right is particularly relevant. 

EDF proposes to rephrase subparagraph 1e) which in its current wording reminds of old times when disability was approached from a charitable point of view. EDF proposes therefore to indicate that tax benefits or exemptions will be used as one of the ways to compensate disabled people from their disability-related expenses.

The overall objective to ensure is that disabled people obtain their equal share in the economic development of their country.

A specific reference to the obligation to include persons with disabilities in the national poverty reduction strategies should also be added.

The article might be split up into two articles, one dealing with social security and another dealing with adequate standard of living.

Indian NGO Consultative Meeting

Endorse footnote 100 vehemently { i.e. Some members of the Working Group considered that this provision should be strengthened to mention explicitly technical aids to mobility, transfer, auditory or visual perception and other special devices that persons with disabilities require.  The Ad Hoc Committee may wish to consider whether this issue is adequately covered in draft Article 20 on Personal Mobility.}

It was recommended that the issues related to intellectual property vis-à-vis accessing materials in appropriate formats might be separately and elaborately dealt with.
Landmine Survivors Network

Draft Article 23 seeks to combine coverage of two issues traditionally addressed in separate articles.  (Cf. International Covenant on Economic, Social and Cultural Rights, Articles 9 and 11).  In order to adequately elaborate the issues relevant to these two rights, the Ad Hoc Committee may wish to consider splitting Draft Article 23.  With regard to the right to social security (as well as the acceptance of the use of that term), the Ad Hoc Committee may find ILO Convention (157) on Maintenance of Social Security Rights, as well as Rule 8 of the UN Standard Rules, of some assistance.

Draft Article 23(1)(a) addresses access to “services, devices and other assistance” related to “disability-related needs.”  As noted in Footnote 100, some elements of this paragraph may be covered in Draft Article 20 (Personal Mobility).  While the purpose of the provision is to detail how States should proceed in achieving the right of people with disabilities to social security, as drafted, this paragraph seems to vague to be useful.  The Ad Hoc Committee will want to explore with greater depth the necessary components for realization of this right.

Draft Article 23(1)(b) makes explicit reference to ensuring access of persons with disabilities to social security programs and poverty reduction strategies.  It makes important reference to particularly marginalized groups of disabled persons.  The provision also significantly mentions the need to take into account “the needs and perspectives of persons with disabilities” in such programs.  It could be strengthened by explicitly referencing the participation of people with disabilities in all stages of programming.

Draft Article 23(1)(c) provides important reference to particularly disadvantaged sectors of the disability community.  Nonetheless, the Ad Hoc Committee will need to consider the precise objectives of the provisions in light of its drafting.

Draft Article 23(1)(d) provides important mention of access to governmental housing programs and provides a specific example of how such access might be achieved, namely, through an earmarking system.  The Ad Hoc Committee may wish to consider how access to housing relates to paragraph (2) of Draft Article 23 concerning adequate standard of living.  In addition, the Ad Hoc Committee may wish to consider whether the explicit mention of earmarking is appropriate given that this is the only example listed but is by no means the only way of achieving the purpose of the provision.   

Draft Article 23(1)(e) addresses access to tax exemptions and tax benefits for people with disabilities in respect of their income.  The provision as drafted has a level of specificity that may not take into account differences in tax systems (notably in relation to income taxation) and may indeed be unrealistic.

Draft Article 23(1)(f) introduces the important concept of non-discrimination against persons with disabilities in the context of obtaining life and health insurance.  Note that Footnote 75 of the Draft Text likewise references disability discrimination in this context.

The right to an adequate standard of living is well-established in international human rights law.  (Cf. Universal Declaration of Human Rights, Article 25; International Covenant on Civil and Political Rights, Article 11(1); and Convention on the Rights of the Child, Article 27)  

Footnote 107 discusses the appropriateness of the inclusion of a reference to “clean water” in paragraph (2).  The Committee on Economic, Social and Cultural Rights has indicated “the human right to water is indispensable for leading a life in human dignity. It is a prerequisite for the realization of other human rights.”  (Cf. Committee on Economic, Social and Cultural Rights, General Comment 15, 2002, para. 1)  Furthermore, the Committee has highlighted the particular relevance of this right to people with disabilities, as well as the need to protect against discrimination against people with disabilities with regard to the enjoyment of this right.  (Cf. Committee on Economic, Social and Cultural Rights, General Comment 15, 2002, paras. 13, 16(h))  It would therefore seem appropriate for the Ad Hoc Committee to retain the reference to “clean water” in paragraph (2).

Physical Disability Council of Australia Ltd

People with disabilities experience: 

· lower levels and recognition of educational qualifications

· lower levels and recognition of work skills and experience

· more costs associated with the cost of disability (see www.pdca.org.au )

PDCA strongly recommends that the Draft Article be amended to include a provision that states people with disability are entitled to access a basic level of social security to achieve an adequate standard of living.

World Blind Union

Article 23 should be divided into 2 articles: 

1, which covers social security and 

2, which covers adequate standard of living, which was also the approach in the convention on economic, social and cultural rights.

If the word severe disabilities should be used, it needs a definition and should be referred to Article 3, Definitions.

In para 1 (e), it is very strange to mention tax exemptions and tax benefits. This is not a human rights issue.

State Parties should take legislative measures, so as PWD are not discriminated against on ground of disability when signing any kind of contracts with Insurance Companies. 

Para 2, it is of great importance that food, clothing, housing and access to clean water, are recognised as a specific right. Access to water is in particular essential for Women with disabilities, who can have difficulties to get access to water due to their disability. 
PWD should have the same right and access to the same relative growth that is given other citizens within the country.

World Network of Users and Survivors of Psychiatry

1. (c)

“ensure access by persons with [DELETE: severe and multiple] disabilities”

ADD: g) ensure that autonomy is preserved in the delivery of social services, including by prohibiting the bundling of services (making provision of any service contingent on acceptance of any other service).

The additional paragraph is necessary to give effect to autonomy in decision-making, promote living independently, and protect against unwanted or forced interventions.

The deletion in paragraph (c) is suggested so as not to differentiate between people according to the extent of disability, which could be used in unpredictable ways.

Article 24: Participation in cultural life, recreation, leisure and sport

National Human Rights Institutions

Ontario Human Rights Commission

1.(c); 1.(d)

The Commission is supportive of this draft Article.  

In relevance to paragraphs 1(c) and (d), the Commission has made recommendations to government on the issue of captioning in theatres in two of its reports: Submission of the Ontario Human Rights Commission Concerning Barrier-Free Access Requirements in the Ontario Building Code; and, Submission of the Ontario Human Rights Commission to the Ministry of Citizenship and Immigration Regarding the Consultations to Strengthen the Ontarians with Disabilities Act.
There is case law relevant to subparagraph 1(c).  In the decision of Vlug v. Canadian Broadcasting Corp.,
 the Canadian Human Rights Tribunal ruled that the CBC discriminated against Henry Vlug, who is deaf, by failing to provide captioning of all of its programming.

The decision of the Human Rights Tribunal of Ontario (then Board of Inquiry) in Turnbull v. Famous Players Inc. (2001), 40 C.H.R.R. D/333 (Ont. Bd.Inq.) has relevance for subparagraph 1(d).  The Tribunal found that the movie theatre chain discriminated based on disability by having theatres that were inaccessible to wheelchair users or which barred admission to wheelchair users because they did not have appropriate facilities for them.  The Tribunal also found that the theatre chain could not make out a defence of undue hardship and ordered the chain to make the theatres accessible within two years.

3.

Similar to the Commission’s comment under draft Article 13 above regarding the diversity of deaf individuals, the Commission suggests that this provision be specifically directed to persons who are Deaf and who identify themselves with the Deaf culture/community and use sign language as their preferred mode of communication.

NGOs

European Disability Forum

EDF proposes to reword paragraph 1 a of this article as follows: "enjoy  access to artistic and cultural practice and benefit of all necessary human and technical assistance and adapted services,  to have the opportunity to develop and utilise their creative, artistic and intellectual potential, not only for their own benefit, but also for the enrichment of their community.”

EDF also proposes to add a reference to audio description to paragraph 1 c.

While the priority should be put on the possibility for disabled people to access and take part in mainstream sport, support should also be provided for special sport activities.

EDF supports the reference made in paragraph (3) and suggests to refer to “persons who are deaf and use sign language”. As mentioned when referring to article 14, not all deaf people are sign language users.

Indian NGO Consultative Meeting

In Article 24.d-Add “mobile library” after “library”

Landmine Survivors Network

Draft Article 24 incorporates many of the elements set forth in the UN Standard Rules, Rule 11, which addresses the State’s responsibilities to ensure that people with disabilities have equal opportunities for recreation and sports. Other specialized conventions have similarly recognized such rights. (Cf., Convention on the Rights of the Child, Article 31)  Draft Article 24 usefully covers three separate activities that contribute to physical fitness, mental well-being, and social interaction of people with disabilities. (Cf. UN Inter-Agency Task Force on Sport for Development and Peace)

Draft Article 24, paragraphs (1)-(3), provides coverage of the right to participate in cultural life, drawn extensively from the UN Standard Rules, Rule 10 (Culture).  Draft Article 24(3) relates not to cultural life, but the right to culture.

Draft Article 1(a) provides content to the concept of participation in cultural life, which is drawn from UN Standard Rules, Rule 10, para. 1.

Draft Article 24(1)(b) relates to the accessibility of cultural materials via accessible formatting.  The Ad Hoc Committee may wish to consider the relationship of this provision to other Draft Articles (e.g. Draft Article 13 (Freedom of Expression and Opinion, and Access to Information), and Draft Article 19 (Accessibility)) and whether its level of specificity is appropriate to meet the objectives of the provision and to ensure relevancy over time.

Draft Article 24(1)(c) relates to accessibility in relation to other cultural media.  What remains unclear is the distinction between the concept of access to “cultural materials” in sub-paragraph 1(b) and access to “cultural activities” in sub-paragraph 1(c).

Draft Article 24(1)(d) seems to relate to access to the built or physical environment, although this is not clear.

Draft Article 24(3) addresses a distinctly separate right under international law – the right of minorities, in this case deaf persons, to enjoy their own culture and linguistic identity, and in particular the right to use their own language.  The right to use one’s own language entails the freedom to speak one’s own language without interference, a right that has been frequently violated in respect of the deaf community in many countries.  (Cf. Convention on the Rights of the Child, Article 30; International Covenant on Civil and Political Rights, Article 27; Human Rights Committee, General Comment 23, 1994, HRI/GEN/1 Rev. 5, pp. 147-150)  Given the distinction between the right to culture and the right to participate in the cultural life of a community, it may be useful to include in the convention a separate article on cultural identity.

Draft Article 24(4) (a) and (b) are complimentary provisions.  Paragraph (a) refers to mainstream sporting activities and (b) speaks of the equalization of access to “instruction, training, and resources” needed for meaningful participation in the activities.  In (a), the “mainstream sporting activities” may be interpreted as excluding non-mainstream activities, or activities only for and by people with disabilities. The Working Group debates over the meaning are reflected in Footnote 111, and warrant further consideration by the Ad Hoc Committee. 

The language in paragraph (b) lacks the expressed goal of disability-specific programs, which should be included in the text.  The language should include integrative, as well as disability-specific programming. The term “same” should be replaced by the term “necessary” as this formulation better reflects the varied context within which persons with disabilities participate in sport (again, recognizing disability specific programming).  (Cf. UN Standard Rules, Rule 11, para. 4)

Paragraph (4)(c) addresses issues covered in UN Standard Rule 11 (1) and (3). The sub-paragraph merges two issues, namely accessibility and children with disabilities in sporting activities. This conflation makes the subparagraph confusing. The Ad Hoc Committee may wish to consider revision to increase clarity.

The language of paragraph 4 (d), as drafted, is somewhat vague. It would be helpful for the Ad Hoc Committee to specify the nature of the services targeted by this provision. It remains unclear how this sub-paragraph relates to sub-paragraph (b).

The importance of extending sport and recreational opportunities to particularly marginalized sectors of the disability community is reflected by the reference to children with disabilities in Draft Article 24(c), but may usefully be extended to two other groups that are at a comparative disadvantage because of their dual minority statues, namely, women and refugees. The importance of extending sporting activities to these two disadvantaged groups has been recognized by the UN (Cf. UN Inter-Agency Task Force on Sport for Development and Peace, p. 8, 9; Convention on the Elimination of All Forms of Discrimination Against Women, Article 10(g); UNHCR REFUGEE PROTECTION: A Guide to International Refugee Law, http://www.unhcr.ch/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=MEDIA&id=3d4aba564&page=publ, UNHCR Agenda for Protection, p. 37)

World Blind Union

Para 1 (c), must also include audio description.

Para 2, on intellectual property, is of utmost importance for deafblind, blind and visually impaired persons.

Article 25: Monitoring

United Nations System

ILO

· Regarding monitoring of implementation, the ILO would welcome provisions in the Convention for mechanisms which facilitate the involvement of all relevant stakeholders - governments, the social partners, representative organizations of persons with disabilities, specialized United Nations agencies and other UN organs, in their respective areas of competence.

· Regarding ILO involvement, the following wording is suggested:

· For the purpose of reviewing the application of the present Convention, there shall be established a Committee on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities (details to be added by the Ad Hoc Committee).
· The Secretary-General of the United Nations shall, in due time before the opening of each regular session of the Committee, transmit to the Director-General of the International Labour Office copies of the reports submitted by States Parties concerned and information relevant to the consideration of these reports, in order to enable the Office to assist the Committee regarding those matters dealt with by the present Convention that fall within the sphere of competence of the International Labour Organization. The Committee shall consider in its deliberations such comments and materials as the Office may provide.

NGOs

European Disability Forum

EDF considers that the Convention needs to include strong monitoring mechanisms, both at national as well as at international level. The UN Standard Rules and its proposed supplement could be taken into account in the national implementation and monitoring framework.

To ensure that the rights included in the Convention become a reality, disabled people and their organisations need to have easy access to instruments at national level which they can use to enforce the implementation of the Convention.

Special attention needs to be given to the monitoring of these obligations which will be subject to progressive realisation. As stated previously, there has to be an obligation on States to establish, in consultation with representative disability organisations, a reasonable timeframe for the implementation of these measures and States will be obliged to respect this timeframe. 

The role of the representative organisations of disabled people is vital in this process and they must be integral part in any implementation and monitoring framework to be established.

EDF strongly supports the different actions such an implementation and monitoring framework should undertake, as highlighted in footnote 114, namely:

· promoting awareness of the provisions of the Convention to persons with disabilities and to the general population;  

· monitoring national legislation, policies and programmes to ensure consistency with the Convention; 

· undertaking or facilitating research on the impact of the Convention or of national legislation;

·  developing a system for assessing that impact on persons with disabilities;  and

· hearing complaints about failure to observe the Convention. 

A new paragraph should be added which obliges the State to undertake a nation-wide information campaign on the content of this Convention, with specific attention to the different key target groups (employers, education providers, healthcare providers, etc..). 

New article on international monitoring

EDF is aware of the current process within the United Nations to review the way the existing international Conventions are being monitored.

EDF strongly believes that the forthcoming Convention should in no way have lower provisions than the current Conventions.

This would include the establishment of a Committee, composed by a majority of disabled people (including the Chair) from both developed and developing countries, equal participation of women and men and representing the different impairment groups. The Committee would receive periodic national reports, be able to initiate inquiry procedures, as well as receive individual and group communications.

The participation of the representative international organisations of disabled people in this process also needs to be ensured. 

Inclusion International

The issue of monitoring is critical to the usefulness of a new Convention.  Many human rights commitments exist for people with disabilities but the lack of mechanism for monitoring their implementation has resulted in poor progress towards their realization. The fact that the working group could not agree on monitoring is symptomatic of the problem of implementation.
Indian NGO Consultative Meeting

The participants strongly recommend provision of an international and national mechanism for monitoring and redressal of individual complaints. They note that under existing Treaties, such systems are in place, though an effort is underway for stream lining these procedures. Therefore a proposal to this effect should be concretised after the UN has taken a final view. However the participants recommend inclusion of the provisions outlined in Bangkok Draft regarding monitoring of the convention.
Landmine Survivors Network

The inclusion of this provision in the Working Group text reflects the now routine treaty practice to create obligations in relation to national legal implementation.  Developments in the law of treaties in this regard recognize that the primary responsibility for implementation lies with states.  The article is a substantially shortened version of the original text considered for inclusion by the Working Group.

Footnote 112 references the subject of international monitoring which the Working Group did not consider in any detail and notes some disagreement among members on the subject of international monitoring.  It is noteworthy that all principal international human rights conventions do create international monitoring mechanisms within the framework of the treaties.  The absence of any such framework within a convention on the rights of persons with disabilities would represent a significant departure from international human rights treaty practice, and a weakening of this convention.

Footnote 113 indicates that the Working Group was unable to undertake detailed drafting of this provision, and references the on-going UN review of existing human rights treaty monitoring.  Some Working Group members felt that whilst the treaty reform process should be taken into consideration, the Ad Hoc Committee should certainly not wait for that process to be completed. 

Footnote 114 references possible functions for national human rights monitoring institutions, drawn from the Paris Principles which provide detailed and highly relevant guidelines on the operation of national institutions.  An explicit reference to the Paris Principles was deleted from an earlier draft of Article 25.  (Cf. Paris Principles on National Institutions for the Promotion and Protection of Human Rights, GA Res. 48/134 (20 December 1993); Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Articles 17-20)

World Blind Union

National Implementation Framework could be used as national plans but should not replace an International Monitoring Mechanism. 

The UN Standard Rules on Equalisation of Opportunities for Persons with Disabilities, together with its supplement could serve as a monitoring tool and as a national framework. 

World Network of Users and Survivors of Psychiatry

WNUSP urges the addition of a requirement that the national implementation framework and designation of a focal point for implementation of the convention be developed in close consultation with persons with disabilities and their representative organizations, conforming to the similar provision in article 4(2) for development of policies and legislation to implement this Convention.

Additional articles

NGOs

Physical Disability Council of Australia Ltd

PDCA strongly believes that the Convention needs to contain a specific and separate Article on Cultural Diversity and Disability in order to specifically address the particular discrimination issues that arise from the intersection between culture and disability.

World Blind Union

International Monitoring Mechanisms

Article 26: 

It is very important to guarantee the best and strongest possible international monitoring system. 

Other conventions can be of help and support for finding suitable texts. 

However, the IDA members have drafted a suggestion to make it possible to start up the discussion. 

An International Monitoring Mechanism. 
Permanent monitoring mechanism: 

1. The Convention shall create a permanent monitoring mechanism, which shall serve as an active instrument for the implementation of fundamental human rights provisions for persons with disabilities and shall not fall below existing standards of monitoring mechanisms.  

2. The Convention shall provide for the establishment of an enforcement mechanism that is comparable to the existing human rights treaties and shall be treated equally to other UN Human Rights treaties.  

3. The monitoring mechanisms shall represent the latest developments in international law and take into account the UN reform process. 

The Committee:

4. State parties shall nominate independent experts and form a Committee and monitor the implementation of the Convention. 

5. The Committee shall comprise of 16 members. 

6. The Committee shall be composed of the States Parties to the present Convention who shall be persons of high moral character and recognized competence in the field of human rights and disability, acknowledgement being given to the benefit of adequate representation by persons with disabilities.

7. In the election of the Committee, consideration shall be given to equitable geographical distribution of membership, to the representation of different types of disabilities and of the principal legal systems.

8. The Chair of the Committee shall be upheld by a person with a disability.

9. The members of the Committee shall be elected and shall serve in their personal capacity. The members of the Committee shall be elected by secret ballot. 

10. Each State Party to the present Convention may nominate not more than two persons, one male and one female, who shall be nationals of the nominating State. These persons shall be nationals of the nominating State. No more than one national of any state Party may be elected.

11. A meeting of States Parties shall elect the Committee members to this 

Convention through secret ballot from a list of persons possessing the qualifications prescribed in paragraph 7. 

12. The members of the Committee shall be elected for a term of four years. They shall be eligible for re-election if re-nominated. 

13. If there is a unanimous opinion of the other members, a member of the Committee has ceased to carry out his/her functions for any cause other than absence of a temporary character, the Chair of the Committee shall notify the Secretary-General of the United Nations, who shall then declare the seat of that member to be vacant.

14 In the event of the death or the resignation of a member of the Committee, the Chair shall immediately notify the Secretary-General of the United Nations, who shall declare the seat vacant from the date of death or the date on which the resignation takes effect.

15. When a vacancy is declared in accordance with article 17 and if the term of office of the member to be replaced does not expire within six months of the declaration of the vacancy, the Secretary-General of the United Nations shall notify each of the States Parties to the present Convention, which may within two months submit nominations in accordance with article B. for the purpose of filling the vacancy… 

The work of the Committee

16. The Committee shall play an active part for the monitoring of the Convention. 

17. The Committee shall establish its own rules of procedure.

18. The Committee shall provide that persons with disabilities play a vital role in interpreting the provisions of the Convention. 

19. The Committee shall normally meet annually. The duration of the meetings of the Committee shall be determined, and reviewed, it necessary, by a meeting of the States Parties to the present Convention, subject to the approval of the General Assembly.

20. The Secretary-General of the United Nations shall provide the necessary staff and facilities for the effective performance of the functions of the Committee under the present Convention.

21. The meetings of the Committee shall normally be held at United Nations Headquarters or at any other convenient place as determined by the Committee  

Reporting:

22. There shall be an obligation for State parties, which have ratified the Convention, to present reports every fourth year. 

23. States Parties, which ratify the Convention shall include in their reports detailed information on the measures they have adopted to give effect to the full enjoyment of human rights by persons with disabilities and the progress made in the implementation of the provisions of this Convention.

24. The States Parties to the present Convention undertake to include in their reports full information on the measures they have adopted, which give effect to the full enjoyment of human rights by persons with disabilities and on the progress made in such enjoyment.

25. Reports shall indicate factors and difficulties, if any, affecting the degree of fulfillment of the obligations under the present Convention. Reports shall also contain sufficient information to provide the Committee with a comprehensive understanding of the implementation of the Convention in the country concerned.

26. States Parties undertake to submit to the Committee, through the

Secretary-General of the United Nations, reports on the measures they have adopted which give effect to the rights recognized herein and on the progress made on the enjoyment of those rights:

27. The Committee shall receive individual and group complaints and adopt appropriate inquiry procedures. 

28. The Committee assigned to monitor the present Convention, shall besides the reports from the State Parties, also consider information and reports sent to the Committee by disabled people’s organizations or by individual persons with disabilities or by persons representing persons with disabilities who are not able to represent themselves. 

29. States Parties shall make their reports widely available to the public

in their own countries. 

30. Where a communication is submitted on behalf of individuals or groups of individuals, who can not independently exercise their own rights, this shall be with their consent and the individual/group shall justify that someone else is acting on their behalf. 

31. The Committee may request from States Parties further information, which are relevant to the implementation of the Convention.

32. The Committee may make suggestions and general recommendations based on information received by State Parties. 

33. Such suggestions and general recommendations shall be transmitted to any State Party concerned and reported to the General Assembly, together with comments, if any, from States Parties.

Ombudsperson: 

34. There shall be a United Nations Disability Ombudsperson assigned to this Convention, working closely with the Committee. 

35. The Ombudsperson should be located at the UN Office of the High Commissioner on Human rights. 

36. The Secretary-General shall appoint the Disability Ombudsperson in consultations with organizations representing persons with disabilities.

37. The Disability Ombudsperson may recommend to the General Assembly to request the Secretary-General to undertake on its behalf studies on specific issues relating to the rights of persons with disabilities.

38. The Disability Ombudsperson shall:

a) - Represent an active part on disability within the UN system, 

b) – Prohibit all discrimination against persons with disabilities, 

c) - Promote the full enjoyment of all human rights by persons with disabilities by means of advocacy, awareness raising, the provision of technical assistance and other appropriate activities; 

d) - Promote the implementation of the Convention by appropriate activities at the international and national level, including by working with United Nations human rights treaty bodies and other mechanisms to encourage them to fully mainstream in their work, the human rights of persons with disabilities, 

e) - Represent a person with a disability or a group of such persons in submitting a communication or complaint to the Committee, 

f) - Initiate national surveys and investigations on the conditions of persons with disabilities, 

g) - Carry out such other functions as are conferred on the Office of the High Commissioner on Human Rights by the General Assembly, 

h) - Present an annual report on his or her work to the General Assembly of the United Nations, 

i) – Establish a clear link between the national monitoring structures and the international monitoring mechanisms. 
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