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This document is intended to provide a commentary on the Proposed Modifications of

the text produced by the Working Group for the UN Ad Hoc Committee on a Comprehensive 

and Integral International Convention on the Protection and Promotion of the Rights and

Dignity of Persons with Disabilities.  Specifically, this analysis examines the proposed 

modifications submitted during the third session of the Ad Hoc Committee and provides 

a synthesis of the proposals.  The synthesized text is placed in the left-hand page of the

document, and a commentary discussing why specific proposals were chosen appears

in the right-hand page.  Specifically, the commentary provides coverage of:

(1) strengths and weaknesses of specific proposals;

(2) references to comparable precedents in existing international treaties or other




international legal instruments; and

(3) additional proposals not found in the Proposed Modifications document


In order to ensure that the document is accessible to those individuals using screen


 
readers, an electronic version may be found at http://www.rightsforall.org and 


http://www.landminesurvivors.org


This document is intended to be a tool to assist those participating in the development of


the Convention.  This analysis is not exhaustive and the omission of any particular points


or issues does not indicate an opinion regarding their value or need for inclusion in this 


Convention.

For more information and/or comments, please contact:

LSN@landminesurvivors.org
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DRAFT COMPREHENSIVE AND INTEGRAL INTERNATIONAL CONVENTION ON THE PROTECTION AND PROMOTION OF THE RIGHTS AND DIGNITY OF PERSONS WITH DISABILITIES


The States Parties to this Convention,


(a) Recalling the principles proclaimed in the Charter of the United Nations which recognize the inherent dignity, worth, and the equal and inalienable rights of all members of the human family as the foundation of freedom, justice and peace in the world,


(b) Recognising that the United Nations, in the Universal Declaration of Human Rights and in the International Covenants on Human Rights, has proclaimed and agreed that everyone is entitled to all the rights and freedoms set forth therein, without distinction of any kind,


(c) Reaffirming the universality, indivisibility, inalienability and interdependence of all human rights and fundamental freedoms and reiterating that persons with disabilities are entitled to their full enjoyment without any form of discrimination, 


(d) Reaffirming the International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and Political Rights, the International Convention on the Elimination of All Forms of Racial Discrimination, the International Convention on the Elimination of All Forms of Discrimination against Women, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Convention on the Rights of the Child, and the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families,


(d bis) Applauding the efforts of governments at the World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance, held in South Africa in 2001, which gave impetus to the resolution promoting the work of the United Nations in the elaboration of an International Convention on the rights of persons with disabilities,


(e) Emphasising the importance of the World Programme of Action and the principles and policy guidelines developed and contained in the United Nations Standard Rules on the Equalization of Opportunities for Persons with 
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PREAMBLE COMMENTS





 





The function of the Preamble in a human rights treaty is multifaceted.  The language in the Preamble should reflect precedent in international human rights documents, as well as contain language expressing the shift in the perception of disability from one focusing on the individual impairment, to one focusing on the barriers associated with any form of impairment which result in the deprivation of human rights of people with disabilities. 


Even though the Preamble is not an operative part of the treaty, it provides a useful historical context and the rationale for introducing a new instrument into the body of international law.  The draft text as presented here was not proposed at the third Ad Hoc Committee meeting, but is drawn in part from components of the Working Group Draft Text, as well as specific proposals from several Ad Hoc Committee members.  Throughout the Preamble, the provisions are intended to promote the goal of the Convention, namely, the achievement of full and equal enjoyment of human rights by people with disabilities. 





Draft Preamble paragraphs (a), (b), (c) and (d) represent standard language used in human rights Conventions, and fulfill one of the functions of the Preamble, namely, to reaffirm the relationship between the Convention and prior developments in international law.  The addition of the word “worth” to the Working Group Draft Text in paragraph (a) (Holy See) is consistent with language in other preceding international human rights documents.  (Cf. Charter of the United Nations, UDHR, CRC, CEDAW, Vienna Declaration)  A proposal by Pakistan during the Ad Hoc Committee Meeting argued for deletion of the reference to the International Covenants on Human Rights.  However, they are a part of the Bill of Human Rights and their reference in the preamble is appropriate and necessary.  (Cf. OHCHR web site at � HYPERLINK "http://www.ohchr.org/english/bodies/index1.htm" ��http://www.ohchr.org/english/bodies/index1.htm�, CRC, Preamble)





The reference in Draft Preamble paragraph (c) is to the language of the Vienna Declaration (1993), Paragraph 5: “all human rights are universal, indivisible, and interdependent and interrelated.”  The paragraph is similar to the Working Group Draft Text.  The original language “the need for” was replaced with “reiterating that,” which reflects the view (EU)
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PREAMBLE COMMENTS (Contd.)





Draft Preamble paragraph (i) is especially important, because it affirms the principle of international cooperation. The language retained is largely the same as that in the Working Group Draft Text, and was supported by the South African delegation.  The alternative language as proposed by some governments (EU, Syria, Argentina) was not included, as it is important to emphasize the comprehensive nature of international cooperation necessary for the implementation of the Convention.  Reference to global cooperation is sufficient for the purposes of this Convention.  (Cf. Vienna Declaration, paras. 20 and 25)  The operative word “emphasising” was retained, as opposed to “recognising” as suggested by some (India, Namibia) in order to highlight the importance of this concept.  The inclusion of this paragraph in the preamble does not preclude the inclusion of a separate Article on international cooperation, since as Pakistan suggested during the Ad Hoc Committee meeting, international cooperation is necessary for the implementation of this Convention.


Draft Preamble paragraph (j) references the ongoing efforts and contributions of people with disabilities to their societies, as well as links the promotion of human rights of people with disabilities with other objectives, notably development.  (Cf. CEDAW, Vienna Declaration)  Since the reference is to efforts in the past, as well as the future, the word “of” instead of “made by” was included, as suggested by Namibia. The reference to the eradication of poverty was deleted as suggested by the EU, since Draft Paragraph (o) deals specifically with this issue.


One of the functions of the preamble is to preliminarily identify principles and objectives of the Convention.  Draft Preamble paragraph (k) fulfills that function by referring to “individual autonomy” and “independence” of people with disabilities.  Draft Preamble paragraph is retained in its entirety, and the only modification from the Working Group Draft Text is the operative word “recognising” which replaces the resolution-style word “concerned.”





References to “families” (India, Pakistan) and “care-givers” (Pakistan), proposed by some governments were not included in Draft Preamble paragraph (l).  In many countries the families and/or care givers of people with disabilities are the primary abusers and violators of their human rights, and thus, it is essential that the participation be primarily ensured for people with disabilities.
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PREAMBLE Contd.





degree and multiplicity of disability, age, religion, political or other opinion, ethnic, national or social origin, property, birth, sexual orientation, or because of their status as refugees or internally displaced, older persons, people living in rural areas, informal settlements, scattered populations, and indigenous persons or other status,


(m bis) Noting with concern that there exists, in various parts of the world, harmful cultural practices and beliefs that have negative impact on the rights of persons with disabilities, 


(n) Emphasising the need to incorporate a gender perspective in all efforts to promote the full enjoyment of human rights and fundamental freedoms by persons with disabilities, 


 (n bis) Recognising that women and children with disabilities are often subject to multiple discrimination, are at greater risk, both within and outside the home, of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual exploitation and abuse, and therefore suffer particular disadvantages, 


(n ter) Recognising the particular circumstances of the child with disabilities and that the child with disabilities should enjoy the right to a full and inclusive life in conditions that ensure dignity, promote self reliance and autonomy and facilitate their active participation in the community, 


(o) Recognising that a disproportionately large number of persons with disabilities live in conditions of poverty and mindful of the need to eradicate the negative impact of poverty on the quality of life of persons with disabilities,


(p) Emphasising that armed conflict and foreign occupation have devastating consequences for the human rights of persons with disabilities,


(p bis) Recognising the negative impact of HIV/AIDS on persons with disabilities in all spheres of life, 
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PREAMBLE COMMENTS (Contd.)





that people with disabilities are already entitled to the full enjoyment of human rights under other Conventions. 





Draft Preamble paragraph (d) is consistent with the principal human rights Conventions in force.  (Cf. Vienna Declaration, preamble (1993); UNSR, preamble)  Some governments (EU, Israel, Canada, Costa Rica) suggested deletion of the reference to the International Convention on the Protection of the Rights of All Migrant Workers and their Families.  However, since it is one of the seven core human rights treaties, its reference here is appropriate.  (Cf. Office of the High Commissioner for Human Rights, available at: http://www.ohchr.org/english/bodies/index1.htm)





Draft Preamble paragraphs (d) and (e) reference the events and documents leading up to the development of the Convention.  As an addition to the Working Group Draft Text, the suggested (Chile) reference to the World Conference against Racism has been included, since it was an important catalyst for the development of the Convention.





Draft Preamble paragraph (f) in this text is in large part the same as the Working Group text, with the suggested addition of the word “violence” (Costa Rica) and change of the word “violation” to “affront.”  (EU)





In order to prevent limited application of the Convention, Draft Preamble paragraph (g) of the Working Group Draft Text is retained in its entirety.  A proposal  (India) during the Ad Hoc Committee Meeting suggested specifying that the word “diversity” refers to the type of impairment, but since the focus of the Convention is on the environmental barriers to full integration of people with disabilities in the society, this was not included. “Diversity” should encompass different social, economic and cultural situations that people with disabilities encounter.





Draft Preamble paragraph (h) uses the word “realising” instead of the original “concerned,” since the former is consistent with other human rights Conventions.  A further change is the use of “these various instruments and undertakings,” (EU) as well as the addition of “equitable” participation (South Africa).
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disabilities in influencing the promotion, formulation and evaluation of the policies, plans, programmes and actions at the national, regional and international levels to further equalize opportunities for persons with disabilities,  


(f) Recognising that discrimination and violence against any person on the basis of disability is an affront to the inherent dignity of the human person, 


(g) Recognising further the diversity of persons with disabilities,


(h) Realising that, despite these various instruments and undertakings persons with disabilities continue to face barriers in their equitable participation as equal members of society and violations to their human rights in all parts of the world,


(i) Emphasising the importance of international cooperation for improving the living conditions and promoting the full enjoyment of human rights and fundamental freedoms of persons with disabilities, 


 (j) Emphasising also the existing and potential contributions of persons with disabilities to the overall well-being and diversity of the society and that the promotion of the full enjoyment by persons with disabilities of their human rights and fundamental freedoms and of full participation by persons with disabilities will result in significant advances in the human, social and economic development of the society,


(k) Recognising the importance of individual autonomy and independence, including the freedom to make their own choices,


(l) Considering that persons with disabilities should have the opportunity to be actively involved in decision-making processes about policies and programmes directly concerning them,


 (m) Emphasising the difficult conditions faced by persons with disabilities and in particular those who are subject to multiple or aggravated forms of discrimination on the basis of race, colour, sex, language, and the kind, 
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Draft Article 1


PURPOSE





The purpose of this Convention shall be to respect and ensure the full, effective and equal enjoyment of all human rights and fundamental freedoms by persons with disabilities.











DRAFT ARTICLE 1 COMMENTS








Inclusion of an article explicitly articulating the purpose of the treaty ensures that there is no ambiguity as to the objectives of the Convention and what, in essence, States Parties have undertaken to achieve.  Even where the purpose of the Convention is implied in a preamble, it is not (as suggested by Japan) redundant to include an article such as this, for unlike the preamble this article is housed in the operative/legally binding section of the Convention.  Indeed, prevailing international law practice in treaty drafting is to more explicitly articulate treaty objectives in a separate article, and so the inclusion of Draft Article 1 is in keeping with that practice.  (Cf. Framework Convention on Climate Change, Article 2)





The draft language proposed here retains the formulation of the Working Group Draft Text (as supported by Russian Federation, EU and Jordan) with the addition of the word “respect,” as opposed to the formulation in FN 8 of the Working Group Draft Text (supported in large part by Argentina, South Africa, Mexico, China, Japan, El Salvador, Thailand, Mali, Eritrea, Uganda).  FN 8 calls for the use of “protect and promote,” rather than “respect and ensure.”  The obligation to “respect” has been interpreted as the duty of States to “refrain from restricting the exercise of these rights where such is not expressly allowed.”  (Cf. “UN Covenant on Civil and Political Rights: CCPR Commentary,” Manfred Nowak, p. 36)  The obligation to “ensure” has been interpreted as “a positive duty … [meaning that] States Parties are obligated to take positive steps to give effect to the rights.”  (Cf. “UN Covenant on Civil and Political Rights: CCPR Commentary,” Manfred Nowak, p. 36-37)   Thus, “respect and ensure” requires States not to violate or restrict the rights, as well as take positive steps to give effect to the rights.  An examination of the seven core human rights instruments reveals that “respect and ensure” is the term utilized with regard to state obligations as opposed to “protect and promote,” and it is thus appropriate that Draft Article 1 retain consistency with such precedent.





The word “effective” has also been retained from the Working Group Draft Text (contrary to the suggestion of the EU).  As articulated (by the Asia Pacific Forum) during the third Ad Hoc Committee meeting, the use of the term “effective” further reinforces the need for creation of conditions for actual enjoyment of human rights, rather than mere recognition of those rights.
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Draft Article 2


GENERAL PRINCIPLES





The fundamental principles of this Convention shall be:





respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and independence of persons;





non-discrimination;





full and effective participation and inclusion in society on an equal basis for persons with disabilities;





respect for difference and acceptance of disability as part of human diversity and humanity; and





equality of opportunity.








DRAFT ARTICLE 2 COMMENTS








The draft language here retains in large part the language proposed in the Working Group Draft Text.  The principles referenced are intended to aid in the interpretation and implementation of the treaty, and are found in numerous existing human rights instruments, including the seven core international human rights conventions, the UNSR, and the ILO Convention concerning Vocational Rehabilitation and Employment (of Disabled Persons).





Draft Article 2 incorporates the proposal (NHRI) to include “respect for human dignity,” as dignity is a quality possessed by all human beings, but it is the principle of respect for that dignity which should be emphasized here.  Although not specifically proposed during the first reading of Draft Article 2, the word “inherent” has been added before “human dignity” in sub-paragraph (a), so that the language retains consistency with prior international human rights instruments, where “dignity” is typically characterized as an “inherent” human quality.  (Cf. ICCPR and ICESCR, preambles)





Paragraph (c) (proposed by the EU and supported by Mexico and Costa Rica) represents a slight departure from the Working Group Draft Text.  As reflected here, (c) removes the original reference to “citizens” - a limiting term that could lead to excluding coverage of people with disabilities who are resident non-citizens.  In addition, the word “effective” is included, emphasizing the important need to create conditions leading to the fulfilment of human rights, rather than mere recognition of those rights.

















Draft Article 3


DEFINITIONS





“Disability”- In this Convention the concept of “disability” shall mean a process rather than something which individuals possess. The process of disablement occurs when people with impairments experience barriers to their full participation in society and their recognition, enjoyment or exercise of human rights and fundamental freedoms in the civil, political, economic, social, cultural or any other field. The concept of “impairment” shall encompass the full and diverse range of functional impairments including physical, sensory, neurological, psychiatric and intellectual – all of which may be permanent, intermittent, temporary, or perceived as impairment by society but not necessarily by individuals.
































DRAFT ARTICLE 3 COMMENTS





Several delegations questioned the utility of including an article on definitions (Canada, EU, Yemen).  It would be logical though for the Convention to employ a definitions section for those terms that appear throughout the Convention. Indeed, many human rights treaties precede the substantive obligations with a definitions or “use of terms” section, or other articles clarifying how terms are to be used and aiding in the interpretation and implementation of the treaty.  (Cf. CERD, Article 1; CEDAW, Article 1; CRC, Article 1; CAT, Article 1)  However, at this stage in the negotiations the Ad Hoc Committee’s decision to delay consideration of the definitions section until all the treaty provisions have been finalized, seems appropriate.  At that point it will be easier to identify which terms have specific meaning in the disability context, are consistently used, and should be addressed in the definitions section, and which terms should be defined in the specific article(s) in which they are used.





Several delegations also questioned the appropriateness of including a definition of disability (EU, Russian Federation, Canada, Japan).  Yet failure to provide a definition of disability would be highly problematic. Many countries do not currently have working definitions of disability in their legislation, leading to ambiguity about who is covered by certain programmes or policy frameworks.  Alternatively, some countries use definitions grounded in the medical model of disability, which focus on the person’s physical characteristics and serve to exclude people not considered as possessing the ‘right’ kinds of impairments but who nevertheless face societal barriers and discrimination.  By defining the concept of disability in broad and inclusive terms, and as a social construct based upon the social model of disability, the Convention will be able to offer a template for those States engaged in national law and policy reform, and help to ensure that domestic disability programming and protections are truly inclusive.  





The draft language, provided opposite, is intended to provide just such a definition of the concept of disability – one that focuses not on an individual’s physical attributes, but on the interaction between the person and society.  It is drawn heavily from the paper “New Zealand’s View of
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DRAFT ARTICLE 3 COMMENTS (Contd.)


a Convention on the Rights of Disabled People” submitted to the Working Group, as well as the CEDAW, Article 1.  As well as characterizing disability as a process, the definition avoids the concept of “substantially limited in major life activity” which is used in many domestic contexts, and which can cause those applying the definition to focus on the physical characteristics of the individual, rather than the barriers or discrimination that they face.  (Cf. Submission by the Asia Pacific Forum of National Human Rights Institutions to the third session of the Ad Hoc Committee, May 2004, para. 59, p. 24)











Draft Article 4


GENERAL OBLIGATIONS


States Parties undertake to ensure the full realisation of all human rights and fundamental freedoms for all individuals within their territory and subject to their jurisdiction, without discrimination of any kind on the basis of disability.  To this end, States Parties  shall respect and ensure the rights set forth in the present Convention and undertake: 


(a)	to adopt legislative, administrative and other measures to give effect to this Convention, and to amend, repeal or nullify any laws and regulations and to discourage customs or practices that are inconsistent with this Convention; 


(b) 	to embody the principles of equality and non�discrimination on the ground of disability in their national constitutions or other appropriate legislation, if not yet incorporated therein, and to ensure, through law and other appropriate means, the practical realisation of these rights; 


(c)	inclusion of disability issues into all economic and social development policies and programmes, including international cooperation;


to refrain from engaging in any act or practice that is inconsistent with this Convention and to ensure that public authorities and institutions act in conformity with this Convention; and


(e)	to take all appropriate measures to eliminate discrimination on the ground of disability by any person, organisation or enterprise.
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DRAFT ARTICLE 4 COMMENTS








Draft Article 4 retains language expressly obliging States to give effect to the full range of rights contained in the Convention, in keeping with the views of many Ad Hoc Committee members (eg. Lebanon, Mexico, Lichtenstein, Africa Group, Kuwait, Jordan, Bahrain, Costa Rica, Trinidad and Tobago, Yemen, Uganda) who objected to proposals (EU) seeking to limit the scope of this provision to a non-discrimination framework.  It is critical that the general obligations provisions not be limited to non-discrimination, for as important as this concept is to furthering the objectives of the Convention it does not capture the overall scope of the rights that are the subject of the Convention.





Draft Article 4 has been strengthened here in a number of key areas.  The chapeau of Article 4(1) has been altered to correspond more closely with prevailing treaty language.  For example, the word “jurisdiction” was considered unclear by some members (Canada) who suggested that it be deleted, whilst others (NHRI) cautioned that its exclusion could potentially discriminate against some people with disabilities, such as non-citizens or asylum seekers.  Although no proposal to accommodate these concerns was suggested during the meeting, “jurisdiction” has here been replaced with “within their territory and subject to their jurisdiction,” as a suggested approach in keeping with that adopted in the ICCPR, Article 2(1).  In addition, the proposal (Japan) has been adopted to incorporate the now standard obligations to respect and ensure the rights in the Convention.  (Cf. CRC, Article 2(1))





To retain consistency with Draft Article 2, equality and non-discrimination have been characterized as “principles” rather than rights where applicable in Draft Article 4(1)(b).  (EU, Mexico)  





Draft Article 4(1)(c) adopts the proposal to delete the potentially confusing and difficult to translate word “mainstream,” (EU, Mexico, Serbia, Lichtenstein, New Zealand, Thailand), and replaces it with “inclusion of.”  Although there was a proposal to replace “mainstream” with “integrate” (Thailand), in many development contexts “integration” is considered an interim stage between “segregation” and “inclusion.”  Thus, the more complete “inclusion” has been utilized here.  In addition, the concept of international cooperation has been added (Thailand), to ensure that disability is not omitted from this important realm of economic and social development programming.
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DRAFT ARTICLE 4 Contd.


Each State Party to this Convention undertakes:





to ensure that any person or class of persons whose rights or freedoms recognised in the Convention are violated shall have an effective remedy, whether the violation has been committed by persons or entities acting in an official capacity or by private persons or entities;





to ensure that any person claiming such a remedy shall have his or her right thereto determined by competent judicial, administrative or legislative authorities, or by any other competent authority provided for by the legal system of the State, including as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination; and





to ensure that the competent authorities shall enforce such remedies when granted.





States Parties recognise that access to effective remedies may require the provision of free legal assistance to persons with disabilities and shall ensure accessibility of relevant legal proceedings to persons with disabilities, including through the removal of physical and communication barriers and the provision of reasonable accommodation.





In the development and implementation of policies and legislation to implement this Convention, States Parties shall do so in partnership with persons with disabilities and their representative organizations, recognising the expertise of persons with disabilities and the leadership they can provide in all affairs concerning them.





States Parties shall undertake all appropriate legislative, administrative and other means for the implementation of the present Convention. With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international cooperation. 














DRAFT ARTICLE 4 COMMENTS (Contd.)





Draft Article 4(1)(e) reflects the proposal of several Ad Hoc Committee members (EU, New Zealand, Kenya) to delete the word “private.”  This proposal has been adopted in keeping with the formulation found in the CEDAW, Article 2(e), and with the understanding that the draft language still captures the concept of private actors.  Given increasing privatization in the provision of goods and services once provided by public entities, it is essential that States be obliged to combat disability discrimination by private actors.  As noted by several Ad Hoc Committee members (EU, Mexico, New Zealand), Draft Article 4(1)(f) addresses important issues related to accessibility, and therefore has been moved to Draft Article 19 where Accessibility is more fully elaborated. 





Draft Article 4(2) and (3) are new provisions on remedies not found in the Working Group Draft Text, but included here to avoid a serious departure from existing human rights law.  Given that the ICCPR, Article 2(3) includes a provision on remedies, and given that the Committee on Economic, Social and Cultural Rights has spoken to the appropriateness of “judicial or other effective remedies” as a means of combating discrimination in the enjoyment of economic, social and cultural rights (Cf. Committee on Economic, Social and Cultural Rights, General Comment 3, para. 5), it is essential that the Convention contain a provision addressing remedies.  Several interventions in the third session of the Ad Hoc Committee expressed concern that a paragraph on remedies had not been included, and the language chosen here is reflective of the proposal (Asia Pacific Forum, Thailand, India, Costa Rica) that the Bangkok Draft, Article 5, be used as a model.





Draft Article 4(4) (formerly 4(2) in the Working Group Draft Text) has been amended through the adoption of the proposal (New Zealand, Serbia) to incorporate the concept of “partnership” with disabled people and their representative organizations, with an important emphasis on recognition of the expertise and leadership that people with disabilities can and should bring to the implementation of this Convention.  However, the proposal (India, Trinidad and Tobago) to include “families” in this provision has not been adopted here.  Although families, caregivers and others certainly have an important role to play regarding implementation of the Convention, this Convention is intended to address the enjoyment of 
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DRAFT ARTICLE 4 COMMENTS (Contd)








human rights by people with disabilities – not other actors.  It would therefore be inappropriate for this Convention to prescribe rights of participation for others, particularly when there is a danger that some families may not be supportive of the objectives and principles of the Convention, and may not respect the wishes of the disabled family members for whom they claim to speak.





Draft Article 4(5) (originally 2bis, proposed by the EU and supported by India, Mexico and Thailand) should be retained, as it provides an important clarification of the applicability of the principle of progressive realization to the Convention.  It also highlights the utility of international cooperation as a mechanism for enhancing implementation of the Convention.  (Cf. CRC, Article 4; ICESCR, Article 2(1))











DRAFT ARTICLE 5 COMMENTS (Contd.)








States to “raise their expectations of persons with disabilities,” and to “assist persons with disabilities to assume their full responsibility as members of society.”  (Cf. UNSR, para. 27)





Draft Article 5(2)(a) removes the weak obligation to “nurture receptiveness to the rights of persons with disabilities,” and instead substitutes the more practical obligation for States to nurture “awareness of and respect for” those rights.  (Canada)





Draft Article 5(2)(b) has been retained in this article, despite the proposal that it be moved to the article addressing education.  (South Africa)  Although the provision references children as well as the education system, the core component of the provision remains an obligation to engage in awareness-raising, and thus the provision should be retained in the article addressing awareness-raising measures. 





Draft Article 5(2)(c) substitutes “project an image of” with the more active and direct verb “portray.”  (Canada, New Zealand)  The provision is given further strength and clarity with the adoption of the proposal that the portrayal by the media should be “in a manner consistent with the Convention,” and not merely consistent with the “purpose” of the Convention.  (Canada, EU, Norway, New Zealand)





Draft Article 5(2)(d) has been retained in this article, even though some delegations felt that it should be deleted or moved in light of the similar provision found in Draft Article 4 (General Obligations).  Despite the risk of repetition, 5(2)(d) emphasizes the very real need for States to recognize and meaningfully utilize the expertise of people with disabilities.  Given the historic marginalization of people with disabilities it is an important point worthy of emphasis and repetition here.  It is also of particular relevance in a provision aimed at combating stereotypes and practices that lead to discrimination, given that people with disabilities are best positioned to identify those stereotypes and practices.














DRAFT ARTICLE 11 COMMENTS (Contd.)


Commission on Prevention of Discrimination and Protection of Minorities, Principles, Guidelines and Guarantees for the Protection of Persons Detained on Grounds of Mental Ill-Health or Suffering from Mental Disorder, Report by Special Rapporteur, Erica-Irene A. Daes, U.N. Doc, E/CN/4/Sub.2.1983/17/Rev.1 (1997), para. 225)  In this regard, the Human Rights Committee has affirmed that special protection is necessary in the case of persons not capable of giving valid consent, and that such persons should not be subjected to any medical or scientific experimentation that may be detrimental to their health.  (Cf. Human Rights Committee, General Comment No. 20 (replacing General Comment No. 7), para. 7; see also Committee on Economic, Social and Cultural Rights, General Comment No. 12, para. 8)





If the Ad Hoc Committee decides that forced medical intervention or forced institutionalization are permitted in certain circumstances, then detailed protections established by law and legal safeguards are essential.  These would include, at a minimum:  (1) any decision must be made by an independent, impartial tribunal; (2) right to counsel and related due process protections; decisions must be subject to regular review; and (3) there must be a right of appeal to an independent court. 





Draft Article 11(3): The addition of a provision on monitoring segregated settings is an important one as institutions and other segregated settings where people with disabilities are detained are frequently ignored in mainstream human rights monitoring.  This addition also reflects the significant evolution in international law in this area.  (Cf. Optional Protocol to the Convention against Torture and CRC, Article 40(2)) 





Remedies: It is critical that remedies be available for any violations of this provision.  Several delegations have suggested that there should be a general remedies section that applies to any violation of the Convention.  Remedies would include immediate termination of the prohibited acts as well as appropriate redress.  (See separate analysis of this, “Remedies” at Draft Article 4(2).)





Draft Article 7


EQUALITY AND NON-DISCRIMINATION 





States Parties recognise that all persons are equal before and under the law and are entitled without any discrimination to the equal protection and equal benefit of the law.  States Parties shall prohibit any discrimination on the basis of disability, and guarantee to all persons with disabilities equal and effective protection against discrimination.  States Parties shall also prohibit any discrimination and guarantee to all persons with disabilities equal and effective protection against discrimination on any ground such as race, colour, sex, language, sexual orientation, religion, political or other opinion, national, ethnic or social origin, property, birth, source or type of disability, age, or any other status.


2.	(a)	Discrimination shall mean any distinction, exclusion, additional obligations or burdens, restriction or preferences, which has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise by persons with disabilities, on a basis of equality with others, of all human rights and fundamental freedoms. 


                    (b)          	Discrimination shall include all forms of discrimination, including direct, indirect and systemic, and shall also include discrimination based on an actual, past, imputed or perceived disability, or by association with persons with disabilities. Indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put a person having a disability at a particular disadvantage compared with other persons.


3.	In order to secure the right to equality for persons with disabilities, States Parties undertake to take all appropriate measures to provide reasonable accommodation, defined as necessary and appropriate modification and adjustments to guarantee to persons with disabilities the enjoyment or exercise on a basis of
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DRAFT ARTICLE 7 COMMENTS





 


Draft Article 7 elaborates not only core principles of this Convention, but fundamental principles relating to the protection of human rights.  As noted by several Ad Hoc Committee members (Australia, EDF), equality and non-discrimination are closely linked, with non-discrimination being a means of achieving equality.





Draft Article 7(1) adopts several proposals (Canada) designed to emphasize that people with disabilities are entitled to a relationship with the law that fully ensures them both the benefits as well as the protection of the law.  The list of prohibited grounds for discrimination has also been amended to include some additional grounds suggested by members, such as ethnicity (Canada) and sexual orientation (EU – in context of preamble).  The inclusion of ethnicity is in keeping with the CRC, Article 2(1), whilst the inclusion of sexual orientation represents the growing acceptance by many States that sexual orientation is not a permissible basis for discrimination.  Although some States felt that the list of prohibited grounds was redundant in this context (China, Israel, Australia), it has been retained here to highlight the need for States to act to ensure that people with disabilities are not only accorded due protection against disability-based discrimination, but also against discrimination on other grounds which may be equally applicable.  This is of particular importance for people with disabilities who are members of other historically marginalized groups.





Draft Article 7(2)(a) now includes a reference to “additional obligations or burdens” (New Zealand), as well as “preferences”, in order to provide a more complete articulation of the kinds of discriminatory barriers that impede the enjoyment of human rights by people with disabilities.  (Cf. CERD, Article 1(1))  In addition, the provision also substitutes “on a basis of equality with others” for the traditional “on an equal footing with others,” considered by some to have derogatory connotations in the disability context.  (A similar change has also been made in Draft Article 7(3), formerly 7(4).) 





Draft Article 7(2)(b) reflects proposals (Israel, Australia) supporting broad protection against disability discrimination, so that those with prior, imputed, or perceived disabilities, as well as those who associate with 
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DRAFT ARTICLE 7 Contd.





	 equality with others all human rights and fundamental freedoms, unless such measures would impose a disproportionate burden. In determining whether the burden in question is disproportionate, consideration should be given to all relevant factors including the availability of state funding for the purpose of making accommodations. Failure to provide reasonable accommodation shall constitute discrimination.


4 	Measures aimed at accelerating de facto equality of persons with disabilities and ensuring their equal enjoyment or exercise of human rights and fundamental freedoms shall not be considered discrimination as defined in the present Convention, but shall in no way entail as a consequence the maintenance of unequal or separate standards.

















DRAFT ARTICLE 7 COMMENTS (Contd.)





people with disabilities, receive due protection against the kinds of disability-motivated discrimination so pervasive in many societies.  A definition of indirect discrimination (from EU 3bis) has also been added, to prevent confusion over the meaning of the term.  Some members expressed the belief that there is no appreciable difference in direct vs. indirect discrimination, or that any differences should not be elaborated in the Convention (Yemen, Japan, Canada).  Yet a number of States have successfully and usefully incorporated the concept of indirect discrimination in their domestic anti-discrimination legislation.  (Cf. Australian Disability Discrimination Act, 1992, Part 1 (6); Irish Employment Equality Act, Part IV, S.31), and it therefore seems appropriate that the Convention should utilize this experience to provide more comprehensive protection against disability discrimination.





Former Draft Article 7(3), addressing those acts not intended to be covered by the prohibition against discrimination, has been deleted from this draft.  To the extent that the provision attempted to provide a standard of review, it failed to provide adequate restrictive language to ensure that only objectives consistent with international human rights law would be considered “legitimate aims.”  Given that no similar provision has ever been included in a core human rights instrument, Draft Article 7(3) represented a major departure with prior international human rights law as well as a potential avenue for abuse of the prohibition against discrimination.  The development of any kind of standard of review for Article 7 is best left to the body tasked with monitoring implementation of the Convention, as has been done in other treaty contexts.





Draft Article 7(3) (formerly 7(4)) builds upon the concept of “reasonable accommodation” as an individualized and interactive means for securing compliance with the principle of non-discrimination, by elaborating the understanding of “disproportionate burden.”  Specifically, the amendment (Israel) captures the agreement by many States that the availability of state funding should limit the use of “disproportionate burden” as a reason by employers and service providers not to provide reasonable accommodation.  Additional language, not provided during the third session of the Ad Hoc Committee, responds to the opinion of many that 
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Draft Article 11 addresses one of the most fundamental of human rights, namely, the prohibition against torture and other cruel, inhuman and degrading treatment or punishment.  The provision tailors the existing law of torture to the specific situation of people with disabilities, in keeping with treaty body applications of that law.  In short, it addresses the specific vulnerabilities of people with disabilities to torture and related human rights abuses.  The inclusion of this article received strong support and no delegation advocated the deletion of the article from the draft Convention.





Several delegations put forward suggestions pertaining to the structure and placement of Article 11 in the draft Convention.  While it was suggested that Draft Article 11 could be merged with Draft Article 12 (Freedom from Violence and Abuse), this proposal is unsound.  While both articles address infringements on the fundamental human rights and dignity of people with disabilities, prevailing approaches, including the CRC, address these two issues separately for a variety of reasons.  One reason for maintaining the separation of articles relates to the fact that torture is usually (but not always) committed by State actors in the public sphere, whereas violence and abuse so often occurs in the private sphere by private actors.    


Draft Article 11(1): The proposed insertion of the language “in all its forms” (Algeria) is an important addition and improves the text, building as it does upon the extensive interpretations of treaty monitoring bodies and important applications of the term “torture” to contexts beyond the criminal detention sphere.  


Draft Article 11(2): Consistent with treaty body jurisprudence, forced interventions and institutionalization do indeed fall within the parameters of conduct prohibited under the international law of torture, cruel, inhuman and degrading treatment.  Accordingly, it is appropriate to maintain the reference to such conduct in Draft Article 11.  The language in Draft Article 11(2) regards the requirement of free and informed consent in the context of medical, scientific and other forms of experimentation, commonly ignored by professionals in many mental health facilities.  (Cf. United Nations, Sub- 
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Draft Article 8


RIGHT TO LIFE








States Parties recognise the inherent right to life of all persons with disabilities and shall take all necessary measures to ensure its effective enjoyment by persons with disabilities.





States Parties shall ensure to the maximum extent possible the survival and development of persons with disabilities.





DRAFT ARTICLE 15 COMMENTS (Contd.)


maximum extent possible on an out-patient or community basis, thereby avoiding removal of children with disabilities from their families for placement in institutions.”  (Cf. Committee on the Rights of the Child, Report on the twenty-fifth session, Sept./Oct. 2000, CRC/C/100, paras. 688.17, 20-22, 24-25.)  (Note that there is currently a separate article concerning children with disabilities (Draft Article 16).) 


Draft Article 15(1)(c) identifies some core components of support that people with disabilities need in order to exercise their right to live independently and be included in the community.  


Draft Article 15(d) makes explicit that community services and facilities must be made accessible to people with disabilities, thereby rendering meaningful the concept of, in particular, community inclusion.


Draft Article 15(e) reflects the concept that the provision of services to people with disabilities should be implemented in a manner that facilitates the core values of independent living, as well as the guiding principles of the Convention.


Draft Article 15(f) refers explicitly to the provision of information about support services and reflects a major barrier to the access of services by people with disabilities.  Its inclusion in the Convention is therefore essential.  (Cf. UNSR, Rule 1(1))


Draft Article 15(g), (introduced by Canada), refers explicitly to support services to aid independent living for people with disabilities requiring assistance in communicating.  This provision, while relating to independent living, could potentially be covered in a revised article covering support services (formerly personal mobility).  The provision relates in part to UNSR, Rule 5(b). 
































Draft Article 9


EQUAL RECOGNITION AS A PERSON BEFORE THE LAW








States Parties shall ensure the rights of persons with disabilities to recognition everywhere as persons before the law on an equal basis with the same opportunities to exercise that capacity as other persons.  States Parties undertake to: 





recognise that, whilst retaining full legal capacity, persons with disabilities may require assistance in order to exercise their rights as a person before the law.  In determining whether assistance is required, and what form any such assistance should take, States Parties shall:





ensure the use of standards and procedures established by law and in conformity with the principles and objectives of this Convention; 





ensure that determinations are made through the use of a fair and public hearing by a competent, independent and impartial tribunal; 





ensure that the person in question is entitled to representation by counsel, and that such representation shall be made available without payment by that person to the extent that he or she does not have sufficient means to pay for it; 





ensure prompt and timely access to any adjudicative mechanisms, including processes of appeal and review before a court or other competent, independent and impartial tribunal, and a prompt decision on any such action; 





ensure that assistance provided is tailored and proportional to the needs and circumstances of the individual, and the least restrictive necessary to facilitate the person’s exercise of their full legal capacity; and
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DRAFT ARTICLE 9 COMMENTS








Draft Article 9 is a critical component of the Convention, given that it addresses the recognition of legal personality, which is a prerequisite to the full enjoyment of all other rights.  (Cf. “UN Covenant on Civil and Political Rights: CCPR Commentary,” Manfred Nowak, p. 282; ICCPR, Article 16; CEDAW, Article 15; CERD, Article 5)  The article also addresses some of the ways in which exercise of legal capacity can be supported, as well as contexts where legal capacity is of particular relevance.   Such an article is of particular importance for people with disabilities, for in many countries people with disabilities are denied recognition of their full legal capacity and are subsequently forced to relinquish autonomy for the substituted decision-making and actions of others.  Such actions in turn place people with disabilities at greater risk of other human rights abuses. 








The draft text as presented here was not proposed at the third session of the Ad Hoc Committee, but is drawn in part from components of the Working Group Draft Text, as well as specific proposals from several Ad Hoc Committee members (Japan, Canada, Kenya).  Throughout the article, the provisions maintain the approach of the Working Group, which is to ensure that people with disabilities are accorded recognition as persons before the law on an equal basis with others.  In this way, people with disabilities are not accorded lower (or “diminished”) levels of legal capacity, but instead have access to assistance should they need it (subject to appropriate legal safeguards and standards), in order to exercise that legal capacity.





Draft Article 9(a) addresses the issue of assistance in exercising legal capacity and, drawing in particular from the minimum guarantees found in the ICCPR, responds to the concerns of many members that the Working Group Draft Text does not contain sufficient procedural safeguards or standards.  For instance, Draft Article 9(a)(i) requires the use of standards and procedures established by law and consistent with the principles and objectives of the Convention.  (Cf. ICCPR, Article 9(1), 14(1))  
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  ensure that those providing assistance act to further the person’s exercise of their legal capacity, autonomy of decision-making and expression of decisions, choices and preferences, and do not act to undermine the person’s full enjoyment of their human rights, and that the person receiving assistance has the right to refuse such assistance.





ensure that persons with disabilities are treated on an equal basis as others in all stages of procedure of courts, tribunals and all other organs administering justice, including to provide evidence and act as witnesses; 





ensure the accessibility of legal proceedings to persons with disabilities, including through the removal of physical and communication barriers and the provision of reasonable accommodation; and 





ensure the rights of persons with disabilities to own, inherit and administer property, conclude contracts, sign documents, and control their own financial affairs, on an equal basis with others.





DRAFT ARTICLE 9 COMMENTS (Contd.)








Draft Article 9(a)(ii) expressly requires the use of an independent, impartial authority to make decisions related to the need for, and type of, assistance.  (EU, Canada, New Zealand)  (Cf. ICCPR, Article 14(1))  Draft Article 9(a)(iii) incorporates the right to affordable legal counsel, as a minimum requirement for occasions when decisions are taken in relation to a person’s legal capacity.  (Cf. ICCPR, Article 14(3)(d))  Draft Article 9(a)(iv) ensures the availability of appeals and review mechanisms, which was of particular concern to some States.  (Costa Rica, Mexico, Serbia and Montenegro, Jordan, EU, Norway)  (Cf. ICCPR, Article 14(5); CRC, Article 37(d))





Draft Article 9(a)(v) and (vi) relate to the type of assistance provided, should it be determined that a person requires assistance in order to exercise their legal capacity.  Specifically, the provisions require that the assistance be tailored to the individual’s needs and the least restrictive necessary, so that the assistance has the effect of supporting the individual’s autonomy and exercise of legal capacity, and avoids undermining (Uganda) the full enjoyment of their human rights.  In addition, the provision includes the important right to refuse assistance, thus ensuring that the person receiving assistance does not have their right to autonomy breached.





Draft Article 9(b) provides for equal treatment before tribunals and other organs of justice, and references related activities such as the provision of evidence or participation in proceedings as a witness.  (Cf. CEDAW, Article 15(2); CERD, Article 5(a))  Some States wished to see such references deleted from the text (India), but they are important to reference here, as in some jurisdictions people with disabilities are expressly prohibited from acting as witnesses and providing evidence, regardless of the capabilities to do so.
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Draft Article 10


LIBERTY AND SECURITY OF THE PERSON





1.	States Parties shall ensure that persons with disabilities:





(a)        	enjoy the right to liberty and security of the person, without discrimination based on disability;





(b)            	are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty shall be in conformity with the law, and in no case shall be based on disability. 





2.         	States Parties shall ensure that if persons with disabilities are deprived of their liberty, including in civil, criminal, immigration, and other contexts, States Parties shall:





(a)           	treat them with humanity and respect for the inherent dignity of the human person, and in a manner that respects their human rights and conforms with the objectives and principles of this Convention;





(b)    	ensure the provision of adequate information in accessible formats as to their rights and the reasons for their deprivation of liberty at the time this occurs; 





(c)	ensure the use of standards and procedures established by law and in conformity with the principles and objectives of this Convention;





(d)	ensure that determinations regarding their liberty are made through the use of a fair and public hearing by a competent, independent and impartial tribunal;





(e)	ensure prompt and timely access to any adjudicative mechanisms, including processes of appeal and regular review before a court or other competent, independent and impartial tribunal, and a prompt decision on any such action;
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Draft Article 15(1):  The content of this paragraph received broad support by governments during the third Ad Hoc Committee meeting.  It expresses concepts of independence or independent life as embodied in the principle of autonomy.  It also provides a framework for living a life outside of institutions in a society in which barriers for full social inclusion and community participation are removed and appropriate support services are made available to facilitate independent living.  (Cf. Submission by the Asia Pacific Forum of National Human Rights Institutions to the third session of the Ad Hoc Committee, May 2004, para. 47)


Draft Article 15(1)(a) represents a modification of the Working Group Draft Text (proposed by New Zealand) and is an improvement on the drafting of that article.  It maintains the concept of choice of living arrangement within the framework of equal opportunity, and introduces three interrelated concepts – choice of with whom one lives, where one lives, and how one lives.  The emphasis is on choice and therefore leaves ample room for people with disabilities to live in a variety of settings, including a family setting, and thereby responding to concerns by some delegations that family living options must be preserved.


Language in Working Group Draft Text Article 15(1)(b) has been deleted, in keeping with proposals by a number of States who indicated that coverage of institutionalization is already addressed elsewhere in the Convention.


Draft Article 15(1)(b) (bis) is a new sub-paragraph (as proposed by New Zealand) that reflects the important principle that children with disabilities have the right to live with their families and, where circumstances do not permit, should in any case have the right to live in a family-based or community-based arrangement.  Rule 9(1) of the UNSR provides that people with disabilities “should be enabled to live with their families” and further calls on States to ensure that measures of support have been taken so that children with disabilities remain with their families.  This proposal is directly in line with recommendations made by the Committee on the Rights of the Child concerning the implementation of Article 23 (Children with Disabilities) repeatedly emphasizing its concern regarding institutional placement, calling it a “last resort.”  The Committee has encouraged States Parties “to make every effort to provide assistance for children with disabilities and support services for their families, to the 
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(f)	ensure that the person in question is entitled to representation by counsel, and that such representation shall be made available without payment by that person to the extent that he or she does not have sufficient means to pay for it;





(g)	ensure the accessibility to persons with disabilities of legal and other proceedings relevant to their deprivation of liberty, including through the removal of physical and communication barriers and the provision of reasonable accommodation; and





(h) 	ensure that any persons with disabilities who have been the victim of unlawful deprivation of liberty shall have an enforceable right to compensation.














DRAFT ARTICLE 10 COMMENTS (Contd.)


instead on the human rights of the individual.  Such language is intended to better reflect the social model of disability, as well as ensure that other aspects of this Convention (such as preservation of autonomy, accessibility, access to rehabilitation) are also undertaken by States Parties during those occasions when people with disabilities are deprived of their liberty.





Draft Article 10(2)(b) incorporates the proposal to ensure that people with disabilities are informed of their rights as well as the reasons for their deprivation of liberty, and that this information be provided at the time of the deprivation of liberty.  (New Zealand)  The inclusion of a requirement that such information be provided promptly is consistent with Article 9 of the ICCPR.  Several States proposed that Draft Article 10 should have standards no lower than those set forth in Article 9 of the ICCPR.  (New Zealand, EU, Norway)





Draft Article 10(2)(c)-(f) include provisions based closely on Articles 9 and 14 of the ICCPR, that more clearly set forth the applicable procedures and safeguards to be used in instances of deprivation of liberty.  As compared with the initial Working Group Draft Text, these provisions now include a specific right of appeal in addition to regular review of the deprivation of liberty, a right to legal counsel (provided free if necessary), and the use of standards and procedures established by law and in conformity with the principles of the Convention.  In addition, Draft Article10 (g) ensures that all relevant proceedings are accessible to people with disabilities and is not only consistent with the principles and objectives of this Convention, it is also in-keeping with provisions in other Conventions that protect the right of affected parties to understand what is happening during relevant proceedings and access appropriate assistance.  (Cf. ICCPR, Article 14(3)(f); CRC, Articles 37(d) and 40(b)(vi))





Draft Article 10(2)(h) retains a provision providing an enforceable right of compensation in the event of an unlawful deprivation of liberty.  However, the language has been changed from the Working Group Draft Text to more closely conform to Article 9(5) of the ICCPR.  (Canada)








Draft Article 11


FREEDOM FROM TORTURE OR CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT





States Parties shall take all effective legislative, administrative, judicial, educational or other measures to prevent persons with disabilities from being subjected to torture in all its forms or cruel, inhuman or degrading treatment or punishment.  





In particular, States Parties shall prohibit, and protect persons with disabilities from, medical, scientific and other forms of experimentation without the free and informed consent of the person concerned, and shall protect persons with disabilities from forced interventions or forced institutionalization aimed at correcting, improving, or alleviating any actual or perceived impairment.





Having regard to the relevant provisions of international instruments, living conditions and facilities of places where persons with disabilities are placed shall be monitored through  the realization of visits by national or international bodies. 








DRAFT ARTICLE 15 COMMENTS





The concepts expressed in Draft Article 15, namely, living independently and community inclusion, are of fundamental importance and require explicit expression in a separate article in the Convention.  The inclusion of this article by the Working Group in the first place signaled a recognition that many people with disabilities throughout the world are segregated in an institution as their only option for receiving assistance with core activities of everyday living whiles they could live in the community were appropriate long-term services and supports provided.  The article recognizes the need to end institutional bias and create meaningful and affordable opportunities to receive community-based long-term services.  No delegation objected to the inclusion of this provision in the Convention, although a number of delegations introduced suggested additions or amendments to improve the text.  Many of the suggested amendments were crafted in response to issues outlined in the footnotes to Working Group Draft Text Article 15.  


Draft Article 15 reflects all of the core principles underlying the Convention.  The language expressed in the Working Group text was derived from principles found in existing international human rights law, in particular those principles supporting the concept of community integration for people with disabilities.  (Cf. UN Committee on Economic, Social and Cultural Rights, General Comment 5 stating that, as a non-discrimination measures, governments must adopt policies “to enable persons with disabilities to live an integrated, self-determined and independent life.”)  In addition, there are numerous examples of domestic law supporting the concepts expressed in this article.  For example, in Olmstead v. Zimring, 527 U.S. 581 (1999), the United States Supreme Court held institutional isolation is discriminatory and illegal under disability anti-discrimination legislation and that people with disabilities must be provided with community-based support services in the most integrated setting appropriate.   Institutionalization where appropriate community services are available constitutes dissimilar treatment because such confinement itself perpetuates unwarranted assumptions that the individual is incapable of participating in community life.  Unnecessary confinement diminishes the individual’s ability to have a social life and family relations, to receive an education or to achieve economic independence through employment.





(Contd.)




















Draft Article 12


FREEDOM FROM VIOLENCE AND ABUSE





States Parties shall take all appropriate legislative, administrative, social, educational and other measures to protect persons with disabilities in all aspects of life from all forms of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including economic and sexual exploitation and abuse. 





2. 	States Parties shall also take all appropriate measures to prevent violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including economic and sexual exploitation and abuse. Such measures shall include support for persons with disabilities and their families, including the provision of appropriate information and education about how to avoid, recognize and report such violations. States Parties shall also ensure those working with persons with disabilities are trained to identify and prevent such violations.





3. 	States Parties shall ensure that all facilities and programmes, both public and private, where persons with disabilities are placed together, separate from others, are effectively monitored by independent authorities, which include persons with disabilities, and the monitoring reports made available to the public to prevent the occurrence of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including economic and sexual exploitation and abuse.





4. 	Where persons with disabilities are the victim of any form of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including economic and sexual exploitation and abuse, States Parties shall take all appropriate measures, including peer support, to promote their physical and psychological recovery and social reintegration. Such recovery and reintegration shall take place in an environment, which fosters the health, self respect, dignity and autonomy of the person. 
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Draft Article 12 explicitly addresses situations of violence and abuse, in keeping with the approach taken in the UNSR, Rule 9(4) and consistent with the approach taken in the CRC (Articles 34 and 36). 





Draft Article 12(1): As noted by the EU, the phrase “States Parties recognise that persons with disabilities are at greater risk, both within and outside the home, of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual exploitation and abuse” is preambular language and should be omitted.





Draft Article 12(1) contains important language that specifies what type of conduct falls within the scope of the provision.  This language must be retained or, as an alternative, could be inserted into a separate definitions section.  The inclusion of the term “economic exploitation,” a proposal put forward by New Zealand and supported by other delegations (Mexico, Serbia-Montenegro), addresses a significant gap in the Convention text and acknowledges that people with disabilities are frequently subjected to such treatment.  Such inclusion is consistent with international human rights law.  Notably, the CRC includes a separate article on economic exploitation (Article 36).





Draft Article 12(1):  The language  “in all aspects of life” recognizes that violence, injury and abuse occurs in all elements of an individual’s life, including at home, school, work, and health care and rehabilitation facilities. 





Draft Article 12(2) addresses measures that States must take in relation to the prevention of violence and abuse.  This language is consistent with the UNSR, Rule 9(4).  Language found previously in Draft Article 12(2) (on forced interventions and forced institutionalization) has been deleted on the basis that this type of human rights abuse is more appropriately addressed within the parameters of Draft Article 11 (Torture).  





Draft Article 12(3) discusses the need for States Parties to take measures to prevent violence and abuse and includes the kinds of measures to be undertaken, such as the provision of information, education, and training.  
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5. 	States Parties shall ensure the identification, reporting, investigation, prosecution and follow-up of all instances of violence, injury, abuse, neglect or negligent treatment, maltreatment or exploitation, including economic and sexual exploitation and abuse, and their timely referral to appropriate protection agencies and, where necessary, to the courts.





DRAFT ARTICLE 12 COMMENTS (Contd.)





It is also important to emphasize the need for any information on such matters to be available in accessible formats, issues that could also be addressed in Draft Article 19 (Accessibility).





Draft Article 12(3) recognizes that the risk of violence, injury and abuse is higher in segregated settings and addresses the need for monitoring of both public and private facilities and programs.  It is important that it includes requirements on how the monitoring be conducted, including the dissemination of reports. 





Draft Article 12(4) outlines State obligations with regard to victims of violence, injury and abuse.  Specific mention of the term “peer support” is appropriate given the widespread recognition that such support can play a positive role in the context of recovery from this form of human rights abuse.  The inclusion of language “such recovery and reintegration shall take place in an environment which fosters the health, self-respect, dignity and autonomy of the person” (New Zealand) is important as it seeks to ensure that such actions do not contravene the individual’s wishes, autonomy of decision-making and dignity. 


Draft Article 12(5) outlines further State obligations with regard to victims of violence, injury and abuse.  The inclusion of prosecution recognizes the severity of the violations, and provision is also made for the timely intervention of protection agencies and the courts, where necessary. 


Remedies: It is critical that remedies be available for any violations of this provision.  Nevertheless, there should be a general remedies section that applies to any violation of the Convention.  Remedies would include immediate termination of the prohibited acts as well as appropriate redress.  (See separate analysis of this, “Remedies” in Draft Article 4(2))




















Draft Article 13


FREEDOM OF EXPRESSION AND OPINION, AND ACCESS TO INFORMATION








States Parties shall take appropriate measures to ensure that persons with disabilities have the right to hold opinions without interference and the right to freedom of expression and opinion on a basis of equality with others, receiving and imparting information and ideas of all kinds through a variety of accessible media and means of communication of their choice, including by:





             accepting and promoting the use of a variety of accessible media and means of communication by persons with disabilities in official interactions;


             educating persons with disabilities to use a variety of accessible media and means of communication and providing opportunities for their families, care-givers and members of the general public to be educated in a variety of accessible media and means of communication;


             promoting and, where appropriate, undertaking the research, development and production of new accessible and affordable technologies, including information and communication technologies, and assistive technologies, in partnership with persons with disabilities;


  promoting other appropriate forms of assistance and support to persons with disabilities, including expanding the necessary level of expertise to assist persons with disabilities,  to ensure their right to freedom of expression and access to information; 


providing official information to persons with disabilities, in a timely manner and without additional cost, in accessible formats and technologies of their choice, taking into account different kinds of disabilities; 





























(Contd.)








DRAFT ARTICLE 13 COMMENTS














The rights to freedom of expression and opinion, and the attendant rights to seek and impart information are of critical importance for people with disabilities, because without enjoyment of these rights people with disabilities are deprived of the opportunity to fully participate in decision-making and other expressions of autonomy, as well as the ability to interact with and be fully inclusive members of society.  As noted by a number of Ad Hoc Committee members, Draft Article 13 of the Working Group Draft Text seemed to focus on issues of access to information and less on the other related aspects of the right.  Rather than changing the title or chapeau to reflect this focus, the language suggested here attempts to better incorporate the other aspects of the right.





The chapeau of Draft Article 13 has been altered to incorporate aspects of Article 19 of the ICCPR, which references elements of freedom of expression not originally included in Draft Article 13.  For example, the chapeau now includes the concept of “holding opinions without interference,” which is particularly important given the coercive practices often used against people with disabilities.  (Cf. ICCPR, Article 19(1))  The concept of “receiving and imparting information and ideas of all kinds” has also been included, to emphasize that there are no limits on the areas, and types of ideas and information included in the scope of the article.  (Cf. ICCPR, Article 19(2))  Given concerns about the use of terms such as “modes of communication” (felt by some not to be inclusive of languages, such as sign language), and questions about what, if anything, should be included in a listing of examples, the chapeau now references “through a variety of accessible media and means of communication.”  It was suggested (WFDB) that “means of communication” would be broader than “modes of communication” and thus that term has been substituted.  In addition, the term “media” has also been incorporated, as this is the term used in other conventions to indicate the broad range of forms of communication guaranteed by the right.  
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DRAFT ARTICLE 13 Contd.








requiring private entities that provide services to the general public to provide information and services in accessible and usable formats for persons with disabilities; and


requiring the mass media to make their information and services accessible to persons with disabilities.











DRAFT ARTICLE 13 COMMENTS (Contd.)





(Cf. ICCPR, Article 19(2); CRC, Article 13(1))  Although some States (EU, New Zealand) questioned the inclusion of the term “of their choice,” this has been retained because failure to do so would constitute a departure from existing human rights law.  (Cf. ICCPR, Article 19(2); CRC, Article 13(1))  Lastly, the potentially insensitive term “on an equal footing with others” has been replaced with “on a basis of equality with others.” (Canada)





The sub-paragraphs of Draft Article 13 have been re-ordered so those dealing with aspects of expression and those addressing aspects of access to information are grouped together.  Draft Article 13(a) (formerly (b)) now no longer includes the term “alternative” communication, as it was felt by some (New Zealand) to have a pejorative connotation.  Consistent with both the proposal (New Zealand) and the new wording found in the chapeau, “alternative” has been replaced with “a variety of accessible media and means of communication.”  The provision also includes the stronger concept of “promoting” as well as accepting the use of such media and means of communication.  (Mexico)





Draft Article 13(b) (formerly (c)) originally addressed only the education of people with disabilities in accessible media and means of communication, but a number of States (Yemen, Lebanon, Trinidad and Tobago, Morocco, Kenya, Bahrain, Costa Rica) supported the broadening of the article to ensure that others (such as family members, care-givers and members of the public) also receive the same opportunities.





Draft Article 13(c) (formerly (d)) reflects the proposal to undertake research and development “where appropriate,” in order to prevent duplication of efforts or undue burden for countries not in a position to implement such an obligation.  (EU, New Zealand)  The requirements that any technologies developed be both “accessible” (Thailand) and “affordable” (Philippines) have also been included.  Lastly, “suitable for persons with disabilities” has been replaced with the concept of development of the technologies in collaboration with people with disabilities (Canada), utilizing the term “partnership” (suggested by New Zealand in other parts of the Convention).











(Contd.)





DRAFT ARTICLE 14


RESPECT FOR PRIVACY, THE HOME AND PERSONAL RELATIONSHIPS








Persons with disabilities, including those living in institutions, shall not be subjected to arbitrary or unlawful interference with their privacy, or to attacks on their honour or reputation, and shall have the right to the protection of the law against such interference.  States Parties to this Convention shall take effective measures to protect the privacy of the home, family, communication, and personal information including medical records of persons with disabilities, and their freedom of choice to take decisions on personal matters.





States Parties to this Convention shall take effective and appropriate measures to eliminate discrimination against persons with disabilities in all matters relating to personal relationships, including marriage and family relationships, and in particular shall ensure:





that persons with disabilities are not denied the equal opportunity to experience their sexuality, have sexual and other intimate relationships, and experience parenthood;


the right of all persons with disabilities who are of marriageable age to marry on the basis of free and full consent of the intending spouses, and to found a family;


the rights of persons with disabilities to retain their fertility, decide freely and responsibly on the number and spacing of their children on an equal basis with other persons and to have access to information, reproductive and family planning education, and the means necessary to enable them to exercise these rights; 














(Contd.)








DRAFT ARTICLE 8 COMMENTS











Draft Article 8 recognizes the right to life in its specific application to people with disabilities.  The formulation of Draft Article 8 received strong support from a number of delegations to the Ad Hoc Committee.  At the same time, various drafting suggestions were put forward, in addition to proposals for adding additional text.  It is essential that a draft article covering the right to life be included in this Convention given that it is a fundamental human right frequently denied to women, men and children with disabilities.  





The recognition of the right to life is commonplace in specialized Conventions.  (Cf. CRC, Article 38(4); Geneva Convention Relative to the Treatment of Prisoners of War, Article 3(1)(a))  A number of general international Conventions likewise include a provision on the right to life.  (Cf. UDHR, Article 3; American Declaration of the Rights and Duties of Man, Article 1; ICCPR, Article 6; American Convention on Human Rights, Article 4; European Convention on Human Rights, Article 2; African Charter of Human and Peoples’ Rights, Article 4)  Inclusion of a provision on the right to life received broad support from States during the third session of the Ad Hoc Committee.  (Cf. Daily Summaries, Vol. 4, #2 and Vol. 4, #5, available at:  http://www.worldenable.net/rights/adhoc3meetsumm02.htm; http://www.worldenable.net/rights/adhoc3meetsumm03.htm)





Draft Article 8(1):  Argentina proposed the deletion of the word “reaffirm” and its replacement with the term “recognize.”  This alternative term is preferable.  The term “reaffirm” is more typically used in non-binding declarations.  The term “recognise” is typically found in Conventions and is the term used in Article 38 of the CRC.  





Draft Article 8(2):  India supported the inclusion of a second sub-paragraph that derives from Article 8 on the right to life in the CRC.  The inclusion of this language is important for its inclusion of concepts that are highly relevant to ensuring the human rights of people with disabilities – survival and development.  Significantly, Article 23, the provision on children with disabilities in the CRC, requires assistance to be provided in a manner conducive to maximizing “social integration and individual development.”   People with disabilities are too often subjected to violence and exploitation,
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DRAFT ARTICLE 14 Contd.





that persons with disabilities have the same rights as others with regard to guardianship, wardship, trusteeship and adoption of children, or similar institutions where these concepts exist in national legislation.  For the purpose of guaranteeing these rights, States Parties shall render appropriate assistance to parents with disabilities in the performance of their child�rearing responsibilities;


that a child shall not be separated from his or her parents, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child.  The child shall not however be separated from parents with disabilities on the basis either directly or indirectly of their disability or the disability of their child; and


the promotion of awareness and the provision of information aimed at changing negative perceptions and social prejudices towards sexuality, marriage and parenthood of persons with disabilities.

















DRAFT ARTICLE 14 COMMENTS (Contd.)





Although some States (EU, Serbia and Montenegro, Australia, Norway) recommended the adoption of FN 50 suggesting the insertion of the word “solely,” that proposal has not been adopted here because it would still permit disability to be used as grounds for removal of a child from their parents, and thus it could lead to discrimination.





Although Draft Article 14(2)(f) addresses issues related to awareness-raising, the suggestion that this paragraph be moved to Draft Article 5 (Holy See, Philippines, Jordan, Australia, Serbia and Montenegro) has not been adopted.  The issues addressed in (f) relate specifically to the subject-matter of Draft Article 14, and thus it is appropriate that the provision be retained in this article.











DRAFT ARTICLE 24 COMMENTS











Draft Article 24 provides coverage of the right to participate in cultural life, drawn extensively from the UNSR, Rule 10.  The right of people with disabilities to participate in the cultural life of their community and society is integrally connected to their full inclusion, and participation in society more generally.  Moreover, given their frequent exclusion from such opportunities, a separate article on the subject is warranted and has received wide support from delegations.





Draft Article 24(a) is based on Working Group Draft Text Article 24(a), with two modifications.  The term “utilise” is added (Mexico) to capture more fully the role of cultural participation.  In addition, as proposed by Israel, cultural activities are not only for one’s own benefit and one’s own community, but to one’s society.   


  


Draft Article 24(b) as originally drafted in Working Group Draft Text Article 24(b), the provision related only to accessibility of cultural materials via accessible formatting.  It included rather specific examples of accessible formatting that seemed inappropriate to meet the objectives of the provision over time.  The reformulated text is based on the proposal by New Zealand and includes not only access to cultural material, but also cultural “activities.”  It is thus broader than the original text.        





Draft Article 24(c) relates to access to, and participation in, cultural and artistic media.  The modifications reflect in large part New Zealand’s proposal.  Deleted from the Working Group Draft Text are specific references to accessibility of cultural media as such issues are covered more comprehensively in the draft article on accessibility.        





Draft Article 24(d) provides coverage of accessibility to a wide array of cultural performances and services.  Delegations supported the inclusion of this provision and in several instances made proposals for additions to the Working Group’s examples (e.g. Israel – concerts).  Given that the categories of activity specified in the non-exhaustive list represent major vehicles of cultural forms so often inaccessible to people with disabilities, a specific listing seems necessary.  This is also in keeping with the UNSR.








Draft Article 15


LIVING INDEPENDENTLY AND BEING INCLUDED IN THE COMMUNITY





States Parties to this Convention shall take effective and appropriate measures to enable persons with disabilities to live independently and be fully included in the community, including measures aimed at ensuring that: 


persons with disabilities have the equal opportunity to determine how, where, and with whom they live;


children live with their own family or, where that is not possible, live in another family situation; 


persons with disabilities have access to a range of in-home and other community support services, including personal assistance, necessary to support them to live where they choose, to participate in the community, and to prevent their isolation or segregation from the community; 


community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs;


community support services are provided in a manner that recognizes the autonomy, individuality and dignity of persons with disabilities; 


persons with disabilities have access to information about community services, including support services; and


persons with disabilities who require assistance communicating have access to necessary and appropriate supports to enable them to express their decisions, choices and wishes. 








Draft Article 24


PARTICIPATION IN CULTURAL LIFE








States Parties recognize the right of all persons with disabilities to participate in cultural life.  In order to promote and protect the realization of this right, States Parties shall take all appropriate measures to ensure that persons with disabilities:





have the opportunity to develop, utilise and express their creative, artistic and intellectual potential for both their own benefit, the benefit of their communities and society as a whole;





enjoy access on an equal basis with others to all cultural materials and activities;





have the opportunity to assess and participate in all cultural and artistic activities at local, national, regional and international levels; and





enjoy access to cultural performances sites or services, such as theatres, museums, cinemas, libraries, concerts and the hospitality industry, and, to the maximum extent possible, enjoy access to monuments and sites of national cultural heritage.          








Draft Article 16


CHILDREN WITH DISABILITIES





States Parties shall ensure that children with disabilities enjoy a full and decent life, in conditions that ensure dignity, promote self-reliance and autonomy, and facilitate the child's active participation and achievement of his or her full potential in the community, society, and all spheres of life.





States Parties recognise the evolving capacities of children with disabilities in the exercise of their rights, and the right of children with disabilities to express their views freely on all matters affecting them, their views being given due weight in accordance with the child’s age and maturity. 





States Parties shall ensure that children with disabilities are included in all basic services provided to children.  States Parties shall provide special services for children with disabilities to prepare them for inclusion in daily life activities.  States Parties shall also ensure that basic services are structured to support the inclusion of children with disabilities in all aspects of child life.





States Parties shall ensure that children with disabilities enjoy inclusive care within their community relevant to their daily life, which shall include the early provision of appropriate and comprehensive supports and services to the child and those responsible for his or her care. 





Recognising the rights and needs of children with disabilities, assistance extended in accordance with paragraph 4 of the present article shall be provided free of charge, or a sliding scale whenever possible, taking into account the financial resources of the parents or others caring for the child.





States Parties shall ensure that appropriate information, referrals and counselling are made available in ways that provide parents, families or caregivers with a positive view of their child’s potential and right to live a full and inclusive life.  State Parties shall also endeavour to change social and cultural attitudes thereby protecting the child, and family, especially the mother, from negative attitudes and exclusion.





(Contd.)


7.	States Parties shall take all appropriate measures to provide assistance and education to parents or caregivers in their performance of their child-rearing responsibilities to minimize the likelihood of rejection.  Where children with disabilities are not able to live permanently with their families, every effort shall be made to provide alternative respite or family care in their community, the best interests of the child being the paramount consideration in such placements


(Contd.)








DRAFT ARTICLE 16 COMMENTS 








The inclusion of a separate article on the children is important to address the particular experiences of children and young people. It is not in every case appropriate that the concerns and interests of children and young people are simply subsumed under those of adults, and, therefore, a separate and distinct provision on children with disabilities is warranted in this Convention. 





It is important that this Article does not duplicate Article 23 of the CRC, but rather focus on the barriers that children with disabilities face in fulfilling their human rights that other treaties do not adequately address.  





While there is merit to the argument that all the rights in the CRC apply to children with disabilities, and this remains the most widely ratified treaty (EU), it remains rare for State parties reporting to the Committee on the Rights of the Child to provide information on the realization of the rights of disabled children beyond provision of health care and access to education.  (Cf. review of State reports to the Committee on the Rights of the Child, and concluding observations of the Committee)  In addition, Rights for Disabled, an international group of disabled people’s organizations originating from the discussion day held by the Committee on the Rights of the Child in 1997 on the rights of disabled children, has found that it is rare for governments when reporting to the Committee on the Rights of the Child, to provide information on the realization of the rights of disabled children beyond provision of health care and access to education.  (Cf. G. Lansdown (2001) It’s Our World Too! A report on the Lives of Disabled Children for the UN General Assembly Special Session on Children, Disability Awareness in Action, London, available at: http://www.daa.org.uk/ItisOurWorldToo.htm; Rights into Action Submission to the 2004 January Working Group and the Submission of International Save the Children Alliance to the third session of the Ad Hoc Committee, May/June 2004)





Draft Article 16(1):  The following text, “States Parties shall ensure that each child with a disability within their jurisdiction shall enjoy, without 
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DRAFT ARTICLE 16 Contd


States Parties shall take all appropriate legislative, administrative, social, educational and measures to provide assistance, training and education to families, caregivers and persons working with children with disabilities to prevent all forms of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including economic and sexual exploitation and abuse. 





Nothing in this article shall be construed as limiting or derogating from any of the rights provided in the Convention on the Rights of the Child and to which States Parties of this Convention may be subject.








DRAFT ARTICLE 16 COMMENTS


discrimination of any kind on the basis of disability, the same rights and fundamental freedoms as other children” is deleted on the basis that it is an unnecessary repetition of Draft Article 7.  It is essential, however that the language set forth in Draft Article 7 is retained to include a strong legal obligation against non-discrimination.





New Draft Article 16(1): Unlike the CRC, this article places a real obligation on States by the inclusion of the word “ensure.”  The concept of “autonomy” is new and builds on successive interpretations by the Committee on the Rights of the Child.  It is important that this principle, one of the guiding principles of the Convention, be explicitly applied to the situation of children with disabilities.  


	


New Draft Article 16(2): The concept of evolving capacities is particularly relevant to children with disabilities because it imposes obligations on governments to ensure children and young people are not passive recipients of adult protection, but they have a right to be consulted and express their views in all actions and decisions affecting them at all levels of society.  (Cf. CRC, Articles 5 and 12)  Research has shown that this right has not been adequately applied to disabled children and young people.  (Cf. What works? Promoting the rights of disabled children, Guidelines for action, Gerison Lansdown, Rights for Disabled Children� HYPERLINK "http://www.daa.org.uk/RDC%20WHAT%20WORKS.htm" ��http://www.daa.org.uk/RDC%20WHAT%20WORKS.htm�; G. Lansdown (2001) It’s Our World Too! A report on the Lives of Disabled Children for the UN General Assembly Special Session on Children, Disability Awareness in Action, London, http://www.daa.org.uk/ItisOurWorldToo.htm)





New Draft Article 16(3): Children with disabilities are frequently excluded from basic services, and are instead routed through special services, to the extent that they exist.  This provision seeks to ensure that basic services are the rule, and are not made subject to financial resources as in the case of special services.  (Cf. Submission of International Save the Children Alliance to the third Session of the Ad Hoc Committee, May/June 2004)
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Draft Article 17


EDUCATION


States Parties recognise the right of all persons with disabilities to education at all stages of life and all educational levels and services. The education of persons with disabilities shall be directed to:


(a)	the full development of the human potential and sense of dignity and self worth, and the strengthening of respect for human rights, fundamental freedoms and human diversity;


(b)	enabling all persons with disabilities to participate effectively and equitably in a free and inclusive society; and


(c)	the development of persons with disabilities’ personalities, talents and mental and physical abilities to their fullest potential.


In realising this right, States Parties shall ensure:


that persons with disabilities can avail themselves of inclusive and accessible education (including equal access to early childhood and preschool education) and that such education shall be provided to the maximum extent possible in the communities in which they live;


appropriate support including specialized training for teachers and other staff, an accessible curriculum, accessible teaching medium and technologies, a variety of means of communication, alternative learning strategies, accessible physical environment, or other reasonable accommodations to ensure the full participation of students with disabilities; and
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DRAFT ARTICLE 23bis COMMENTS (Contd.)





In addition, discrimination, particularly in the housing field, often remains a major problem for people with disabilities. In that respect, the Committee on Economic, Social and Cultural Rights has recognized that the effects of disability-based discrimination have been particularly severe in the field of housing.  Indeed, people with disabilities often face multiple layers of discrimination based on grounds such as sex, gender, race ethnicity and/or age. 


The formulation provided in 23bis(3) and (4) avoids being too prescriptive, but ensures protection both in the public and private housing sectors.  (Cf. Centre for Housing Rights and Evictions Submission to the third session of the Ad Hoc Committee, May 2004)





Draft Article 23bis(5):  The Committee on Economic, Social and Cultural Rights has indicated that “the human right to water is indispensable for leading a life in human dignity.  It is a prerequisite for the realization of other human rights.”  (Cf. Committee on Economic, Social and Cultural Rights, General Comment 15, 2002, para. 1)  As highlighted by the Committee, people with disabilities often face difficulties with physical access to water, raising issues of availability, affordability and accessibility with regard to the enjoyment of the right to water.  In this regard, the Committee has emphasized the need to protect against discrimination against people with disabilities with regard to the enjoyment of this right.  (Cf. Committee on Economic, Social and Cultural Rights, General Comment 15, 2002, paras. 13, 16(h))  Accordingly, this Convention should take into account the current interpretation of the right under international human rights law and include a reference to “water.”





Draft Article 23bis(6): A provision on poverty reduction is appropriate in the context of an adequate standard of living.  The Committee on Economic, Social and Cultural Rights has stated that the right to an adequate standard of living has a “direct and immediate bearing upon the eradication of poverty.”  (Poverty and the International Covenant on Economic, Social and Cultural Rights: statement adopted 4 May 2001 by the Committee on Economic, Social and Cultural Rights (E/C.12/2001/10), para. 1)  The proposed text recognizes that link and acknowledges that people with disabilities are often among the poorest sectors of society and must have equitable access to poverty alleviation programs.











DRAFT ARTICLE 17 Contd.


That no child with disabilities is excluded from free and compulsory primary education on account of their disability.


Where the general education system does not yet adequately meet the rights and needs of persons with disabilities States Parties shall take appropriate measures to promote alternative forms of education.  Any alternative forms of education provided under this article should:  


(a)	be closely linked to and reflective of the same curriculum and aim to reflect the same standards and objectives provided in the general education system, taking into account the learning and development needs and rights of persons with disabilities;


(b)	be provided in such a manner to allow persons with disabilities to participate in the general education system to the maximum extent possible;


(c)	allow a free and informed choice between general and alternative systems; and


in no way limit the duty of States Parties to continue to strive to meet the needs of students with disabilities in the general education system.





States Parties shall take appropriate measures to ensure that persons with disabilities may choose to be taught using a variety of means of communication, including sign language, Braille and other means of communication, and shall work to ensure quality education to students with disabilities by ensuring that teachers are able to use different means of communication.








(Contd.)











DRAFT ARTICLE 17 COMMENTS (Contd.)


Draft Article 17(3) establishes the relationship between general/inclusive education approaches, and alternative education strategies, and retains the approach of maintaining choice.  (EU, Thailand, Brazil)  The language here is reflective of the proposal (EU) which incorporates the word “yet” to ensure that governments strive to provide inclusive education, whilst preserving the right for people with disabilities to choose alternative education settings where they decide that such settings would be preferable.  Draft Article 17(3)(a) incorporates the proposal (EU) to have the reference to standards for such alternative education settings be more consistent with standards found in the UNSR, Rule 6, and also includes an amendment referring to the “rights” as well as “needs” of persons with disabilities.





Draft Article 17(4) originally referenced people with specific kinds of disabilities, and it was felt by some members of the Ad Hoc Committee (South Africa) that such an approach was inappropriate in an article intended to address all people with disabilities.  The language now reflected in Draft Article 17(4) is a combination of proposals (EU and Costa Rica), which does not mention specific types of impairment, but instead refers to the broader issue of being able to choose a “variety of means of communication” (language consistent with Draft Article 13), with important examples (such as sign language and Braille) referenced in a non-exclusive list.





Draft Article 17(5) incorporates the proposal to reference secondary education (EU, Thailand) which, it was felt, had not received appropriate inclusion elsewhere in the article.  The last sentence has also been amended to expressly reference “reasonable accommodation” (EU, New Zealand), as it was felt by some that “appropriate assistance” was unclear.




















DRAFT ARTICLE 17 Contd.








5. 	States Parties shall ensure that persons with disabilities may access general secondary education, tertiary education, vocational training, adult education and lifelong learning on an equal basis with others.  To that end, States Parties shall ensure that reasonable accommodation is provided.








DRAFT ARTICLE 23bis Contd.








provides security of tenure and freedom from forced    


            eviction;








provides for the physical safety of occupants and protection from threats to health, structural hazards and disease vectors;





is affordable and does not compromise the ability of persons    with disabilities to secure other basic needs;





contains all facilities essential for health, security, comfort and nutrition; and 





is located in appropriate proximity to support services, employment options, health care services and other social facilities.�


States Parties shall develop programmes to ensure that persons with disabilities have access to affordable water, including for persons who require additional quantities of water for personal and domestic needs and for those with difficulties in physically accessing sanitation and water supply points and facilities.





States Parties shall ensure equitable access by persons with disabilities to government regional development programmes and poverty elimination strategies, including international aid programmes.





Draft Article 20bis


LIBERTY OF MOVEMENT





States Parties to this Convention shall take effective measures to respect and ensure the rights of all persons with disabilities to liberty of movement on an equal basis with others, including by:





(a) 	ensuring that persons with disabilities have the right to a nationality and the right to change it, and are not deprived of their nationality arbitrarily or on the basis of disability;


(b) 	ensuring that persons with disabilities are not deprived on the basis of disability of their ability to possess and utilize indicia of their nationality or other documentation of identification that may be needed to facilitate exercise of the right to liberty of movement; 


(c)	ensuring the accessibility to persons with disabilities of any processes relevant to the enjoyment of the right to liberty of movement, such as immigration proceedings, including through the removal of physical and communication barriers and the provision of reasonable accommodation; and


(d)	ensuring that persons with disabilities have the right to leave any country, including their own.








DRAFT ARTICLE 23bis COMMENTS








Draft Article 23bis (formerly covered in Working Group Draft Text Article 23(2)) incorporates the well-established international human rights to an adequate standard of living and, importantly, applies that right to the situation of people with disabilities.  (Cf. UDHR, Article 25; ICESCR, Article 22(1); CRC, Article 27)  Reporting guidelines associated with State reporting on progress in relation to this right ask States to report on whether the standard of living of all social groups has improved over time and to report on the situation of the poorest sectors of society.  Given that more than 80% of the world’s population of people with disabilities live in the developing world and that they are typically among the poorest of the poor, the specific application of this right to the situation of people with disabilities in this Convention is essential.  The mere abundance of food, housing, water or clothing does not automatically mean that people with disabilities will enjoy these internationally recognized rights.  Such essentials must be affordable and physically accessible, and people with disabilities are often doubly disadvantaged.  (Cf. Centre for Housing Rights and Evictions Submission to the third session of the Ad Hoc Committee, May 2004)


Draft Article 23bis(2): The Committee on Economic, Social and Cultural Rights detailed the normative content of the right to food, while noting it is a progressive right.  The Committee stated that the core content of the right implies a) “[t]he availability of food in a quantity and quality sufficient to satisfy the dietary needs of individuals, free from adverse substances, and acceptable within a given culture” and, in addition, b) “[t]he accessibility of such food in ways that are sustainable and that do not interfere with the enjoyment of other human rights.”  (General Comment No. 12 on the Right to Adequate Food, Para. 8).  The Committee has specifically identified people with disabilities as a group whose access to food often denied.


Draft Article 23bis(3) and (4): The Committee on Economic, Social and Cultural Rights has identified certain aspects of the right to housing that must be taken into account to determine whether particular forms of shelter constitute “adequate housing” under the ICESCR.  (Cf. General Comment No. 4 on the Right to Adequate Housing)  These elements include:  availability of services, material, facilities and infrastructure, affordability, accessibility and habitability.  All of these components are highly relevant in terms of the barriers that people with disabilities face in fully enjoying their right to housing.     


(Contd.)                            





DRAFT ARTICLE 19 COMMENTS (Contd.)





This approach is not only consistent with the approach of the social model of disability, but is also of great importance given changes in technology.  Draft Article 19(1) also elaborates the areas in which States should eliminate and prevent the creation of new barriers.  “Built environment” has been replaced with “physical environment,” which a number of members felt is a broader and more appropriate term (Costa Rica, Japan, India, Serbia and Montenegro), and “amenities inside buildings and the communications environment,” (New Zealand) has also been added.  Similarly, in Draft Article 19(1)(a), the concept of “infrastructure” has been included (New Zealand) to broaden the application of that provision.





In Draft Article 19(1)(a) and (2)(b) now include the phrase “including but not limited to” (Philippines) to emphasize that the lists provided are not exclusive, thus avoiding an overly prescriptive approach to those provisions.





Draft Article 19(2)(g) has been incorporated into Draft Article 19(2)(c) (EU), to better emphasize the need to work with organizations of people with disabilities in the development, implementation and monitoring of accessibility standards and guidelines.  As in other areas of the draft text, the term “in consultation with” has been replaced by the stronger term “in partnership with.”





Draft Article 19(2)(d) replaces the weaker term “encourage” with “require” (Kuwait, Thailand), which is of particular importance given the often increasing role played by private entities in the provision of facilities and services.





Draft Article 19(e) incorporates the amendment to reference “universal design” in order to highlight the importance of that concept in the context of research and development of assistive technologies.  (EU)


Throughout Draft Article 19, references to “public” buildings, facilities or services have been removed (NHRI).  The UNSR, Rule 5 does not qualify its areas of applicability by distinguishing between public and private,
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DRAFT ARTICLE 23 COMMENTS (Contd.)


principle of the Convention, its specific applicability to this context is essential.  Eligibility terms must be non-discriminatory and non-stigmatizing.





Draft Article 23(2) incorporates a system of review, consistent with the proposal put forward by the International Labour Organization.  (Cf. ILO Submission, third session of the Ad Hoc Committee, May 2004)  The monitoring of social security serves a two-fold function.  First, it ensures the adequacy of support.  Second, it ensures that social security provisions do not constitute a disincentive to vocational rehabilitation, vocational training or employment (‘Benefits trap’) for people with disabilities.  This is consistent with the deletion proposed in Article 23(1)(c), because it continues to focus on the requirement of support, while ensuring that this support does not prevent access to employment opportunities.  (Cf. Submission to the Ad Hoc Committee of the Australian National Association of Community Legal Centres, People With Disability Australia, Inc., Australian Federation Disability Organisations)   





Some delegations referenced the need to make clear that this article is subject to the concept of progressive realization.  Should a provision on progressive realization in relation to certain rights be included in Draft Article 4 (General Obligations), it need not receive explicit mention in Draft Article 23. 








 








Draft Article 18


PARTICIPATION IN POLITICAL AND PUBLIC LIFE








States Parties shall guarantee to citizens with disabilities the right and the opportunity to take part, on the basis of equality, in the political life and public life of the country and undertake to:





Ensure that citizens with disabilities have the right and opportunity to vote and be elected in all elections and public referenda and be eligible for election to all publicly elected bodies, and ensure that political processes, voting procedures and facilities:





are appropriate, accessible and easy to understand;





protect the right of citizens with disabilities to vote by secret ballot; and





allow, where necessary, the provision of assistance in voting to citizens with disabilities.





Ensure the right of persons with disabilities to participate in the conduct of public administration and public affairs, including the right to:


participate in the formulation and implementation of government policy and to hold public office and perform all public functions at all levels of government, including representation and participation in the work of international organizations;





participate on the basis of equality in the activities and administration of political parties, non-governmental organizations and civil society; and





form and join organizations to represent persons with disabilities at national, regional, and local levels.
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DRAFT ARTICLE 18 COMMENTS





Draft Article 18 provides specific content to the Convention principles of participation and inclusion.  No delegation voiced opposition to the inclusion of this provision in the Convention.  The fundamental importance of this provision is clear:  barriers to participation in decision-making processes, including but not limited to voting and holding public office, represent a chief obstacle to the realization of the meaningful inclusion of people with disabilities in society.  The exclusion of people with disabilities in society has been reinforced by their low level of participation in public and political life.  Policies developed and decisions made without the participation of disabled people reflect only part of human experience and potential.  The just and effective organization of society demands the inclusion and participation of all its members. 


It is standard practice for specialized Conventions to provide coverage of rights of participation.  (Cf. ICCPR, Article 25; CRC, Article 12; Convention on the Political Rights of Women, Articles 1-3; CEDAW, Article 5(c); ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries, Articles 6 and 7). The Working Group Draft Text Article 18 included important coverage of rights of participation in the voting context, but significantly extended coverage beyond that realm, as voting is only one aspect of common exclusion from public life for people with disabilities.


The language contained in Draft Article 18 represents a significant improvement upon the Working Group Draft Text in several respects.  The original Working Group Draft Text language represented an undercutting of existing political rights under human rights law.  The current draft makes clear that States are under an obligation to ensure the right to vote and to provide, by means of positive State action, that disabled citizens actually have the opportunity to exercise their political rights.  


Draft Article 18 chapeau:  The chapeau should apply to all parts of the Article for clarity and consistency with approaches in existing international human rights treaties.  (Cf. CEDAW)  Both the Working Group Draft Text
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Draft Article 19


ACCESSIBILITY





States Parties to this Convention shall take appropriate measures to identify and eliminate existing barriers, prevent the creation of new barriers, and ensure accessibility for persons with disabilities to the physical environment, to amenities inside buildings to the  communications environment, to transportation, to information and communications, including information and communications technologies, and to other services, in order to ensure the capacity of persons with disabilities to live independently and to participate fully in all aspects of life.  The focus of these measures shall include, inter alia:





(a) 	the construction and renovation of buildings, roads, infrastructure and other facilities, including but not limited to schools, housing, medical facilities, in�door and out-door facilities and workplaces; and


(b) 	the development and remodeling of transportation facilities, communications and other services, including electronic services.


States Parties shall also take appropriate measures to:


(a) 	provide in buildings and facilities signage in Braille and easy-to-read-and-understand forms;


(b) 	provide other forms of live assistance and intermediaries, including but not limited to guides, readers and sign language interpreters, to facilitate accessibility to public buildings and facilities;


(c) 	develop, promulgate and monitor implementation of minimum national standards and guidelines for the accessibility of facilities and services in partnership with organizations of persons with disabilities;


(d) 	require private entities that provide facilities and services to take into account all aspects of accessibility for persons with disabilities;


(Contd.)








DRAFT ARTICLE 19 COMMENTS





Draft Article 19 provides a focused examination of accessibility which although addressed in places throughout the draft text, is an issue deserving of its own article given the importance of access for people with disabilities.  Such an approach is also consistent with that taken in the UNSR, which addresses aspects of accessibility throughout, but also includes a specific rule on accessibility in its section examining Target Areas for Equal Participation.  (Cf. UNSR, Rule 5)





Members of the Ad Hoc Committee largely agreed that Draft Article 19 requires changes to ensure that it provides adequate guidance to States on the wide range of relevant issues, at the same time avoiding unnecessary duplications of issues better addressed elsewhere in the Convention.  However, many of the proposed amendments set forth during the third session of the Ad Hoc Committee were either overly broad and lacking in necessary detail, or overly prescriptive.  The approach taken here has therefore been to incorporate discrete changes that both serve to clarify as well as broaden the article.





One proposed amendment not incorporated in Draft Article 19, was the proposal to replace “appropriate” with “progressive”  (Australia, Japan, India) in Draft Article 19(1) and (2).  The application of the principle of progressive realization to Draft Article 19 as a whole would be inappropriate, given that accessibility is a cross-cutting issue and relevant to the enjoyment of both civil and political rights as well as economic, social and cultural rights.  To expressly incorporate the principle of progressive realization implies that the realization of civil and political rights for people with disabilities (such as access to voting) should be realized progressively.  The concept of progressive realization has been incorporated in the article addressing general obligations, and questions regarding its application in specific contexts should be left to the treaty monitoring body. 





Draft Article 19(1) incorporates the proposal to not only reference the elimination of existing barriers, but also the need to “prevent the creation of new barriers.”  (New Zealand)  
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DRAFT ARTICLE 19 Contd.





(e) 	undertake and promote research, development and production of new assistive technologies and universal design, giving priority to affordably priced technologies;


(f) 	promote universal design and international cooperation in the development of standards, guidelines and assistive technologies; and


(g) 	provide training for all stakeholders on accessibility issues facing persons with disabilities.








DRAFT ARTICLE 7 COMMENTS (Contd.)


failure to reasonably accommodate should in itself constitute discrimination, and brings the provision in line with the views expressed by the Committee on Economic, Social and Cultural Rights.  (Cf. Committee on Economic, Social and Cultural Rights, General Comment 5, para. 15)





Draft Article 7(4) (formerly 7(5)) addresses the provision of additional measures to accelerate the achievement of de facto equality, and removes the limiting ‘sunset clause’ formerly at the end of that provision.  (Japan, Lebanon, Yemen)  Although some measures may be limited in time, in the context of disability some measures (such as assistive technologies or respite care) retain relevancy over the long-term and should be maintained.  This amendment is consistent with the opinion of the Human Rights Committee that temporal restrictions need not be placed on the use of such measures if the conditions warrant their continued use.  (Cf. Human Rights Committee, General Comment No. 23 (Article 26), 1989, para. 10)  Draft Article 7(4) also deletes the term “special,” (Canada) which has sometimes had a derogatory connotation in the disability context.  Draft Article 7(4) has also been amended to incorporate the concept of pursuing measures to ensure the equal enjoyment or exercise of human rights and fundamental freedoms by people with disabilities, in addition to the achievement of de facto equality.  (Cf. CERD, Article 1(4))











DRAFT ARTICLE 19 Comments (Contd.)








and the absence of accessibility of private buildings, facilities or services constitutes as great a denial of the full enjoyment of human rights by people with disabilities as denial of access to public buildings, facilities or services.  Although treaties cannot obligate private entities, it is entirely permissible for treaties to obligate States to take action regarding private actors.  There is therefore no need to use the “public” qualifier in Draft Article 19, and every reason to oblige States to take action regarding the provision of accessibility by private actors.





DRAFT ARTICLE 6 COMMENTS








The inclusion of a specific provision on disability data and statistics received widespread support among delegations, though various suggestions were made regarding the redrafting and restructuring of the article in addition to the placement of the article within the Convention.  There is much support for data collection as an implementation measure in the UNSR.  (Cf. UNSR, Rule 13)  In addition, the Committee on the Rights of the Child has emphasized the need for statistical information as a means of effective implementation and monitoring.  (Cf. Committee on the Rights of the Child, Reporting Guidelines to States Parties, para. 7)  States will likely engage in the collection, processing, storage and presentation of statistics and data collection as part of the development of national legislation and programs to implement the Convention.  Accordingly, the inclusion of this article is important as a means of providing appropriate guidelines and to ensure that data and statistics do, indeed, support measures to further implementation of the Convention.  





A number of delegations throughout the Ad Hoc Committee process have emphasized the importance of ensuring that disability data and statistics is used to advance and not violate the human rights of people with disabilities.  Concerns have likewise been expressed regarding the process by which such data is gathered (e.g. Mexico, Costa Rica, Sierra Leone, Yemen, South Africa).   There are numerous guidelines and statistical techniques designed to meet obligations to individual subjects.  In particular, international guidelines outline the following principles in relation to individual subjects of statistical inquiry:  (i) avoidance of undue intrusion; (ii) obtaining informed consent; (iii) protecting the interests of subjects; (iii) maintaining confidentiality of records; and (iv) inhibiting the disclosure of identities.  These established principles are more comprehensive than those included in the Working Group Draft Text.  (Cf. International Statistical Institute Declaration on Professional Ethics, available at: http://www.cbs.nl/isi/ethics.htm; Fundamental Principles of Official Statistics, available at: � HYPERLINK "http://unstats.un.org/unsd/methods/statorg/FP-English.htm" ��http://unstats.un.org/unsd/methods/statorg/FP-English.htm�)
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Draft Article 20


SUPPORT SERVICES





States Parties to this Convention shall take effective measures to ensure the development and supply of support services, including aids, devices, assistive technologies and personal assistance for persons with disabilities, to assist them in the full enjoyment and exercise of their human rights and fundamental freedoms, including:





(a) 	facilitating access by persons with disabilities to high-quality, age-appropriate aids, devices, assistive technologies and forms of live assistance and intermediaries such as interpreter services,  including by making them available for free or at affordable prices; 


(b) 	promoting universal design for aids, devices and assistive technologies, and encouraging private entities which produce these to take into account the diversity of users’ needs;


(c)	promoting the research, development and production of new aids, devices and assistive technologies, including simple and inexpensive devices, using local material and local production facilities when possible, and utilizing the expertise of persons with disabilities by working in partnership with persons with disabilities and their representative organizations;


(d) 	providing information and training to persons with disabilities about the availability and use of aids, devices, assistive technologies and other forms of assistance and services; and


(e) 	ensuring that personal assistance programmes are designed in such a way that persons with disabilities using the programmes have a decisive influence on the way in which the programmes are delivered.








DRAFT ARTICLE 20 COMMENTS





Draft Article 20 formerly addressed “personal mobility,” a concept intended to be distinguished from the broader and more traditional right to liberty of movement.  However, discussions during both the Working Group and the third Ad Hoc Committee meeting revealed that many members were confused by the approach taken.  Some felt that aspects of the article were already addressed sufficiently elsewhere in the Convention (EU, Japan), whilst others expressed concern that some provisions accorded people with disabilities greater rights in liberty of movement than those which generally exist.  (New Zealand, reacting to former Draft Article 20(e), which stated “facilitating the freedom of movement of persons with disabilities in the manner and at the time of their choice, and at affordable cost.”)  Other members felt that the title did not adequately emphasize a rights-based approach to freedom of movement.  (NHRI)





The approach here is to instead address the issue of liberty of movement in a new Draft Article 20bis (below), and in Draft Article 20 provide draft language addressing the provision and development of support services more broadly.  This approach mirrors that taken in the UNSR, Rule 4, which addresses support services as one of the “preconditions for equal participation” of people with disabilities in an inclusive society.  Although the language used here is not entirely consistent with Rule 4 of the UNSR, the intention is to similarly address issues related to the development of support services (including in partnership with people with disabilities and their representative organizations), the availability of support services to people with disabilities at affordable costs (or free), the promotion of universal design, the provision of information and training regarding the availability and use of support services, and the autonomy of users of personal assistance programmes.





Draft Article 21


RIGHT TO THE HIGHEST ATTAINABLE STANDARD OF HEALTH








States Parties recognise that all persons with disabilities have the right to the enjoyment of the highest attainable standard of health without discrimination on the basis of disability.  States Parties shall strive to ensure that no person with a disability is deprived of that right, and shall take all appropriate and effective measures to ensure access for persons with disabilities to health and rehabilitation services.  In particular, States Parties shall:





ensure that persons with disabilities are provided with the same standard of health care services, including sexual and reproductive health services, within the same system as other members of society;





ensure that preventive health care services, including HIV/AIDS programs, are provided on an equal basis to all persons with disabilities;





ensure that all medical and paramedical personnel are adequately trained and equipped to give medical care to persons with disabilities and that they have access to relevant treatment methods and technology;





prevent unwanted medical, surgical and related interventions and ensure respect for informed consent of all persons with disabilities;





ensure that medical services respect the human rights of persons with disabilities and that medical professionals are aware of, and respect the rights, dignity and need of persons with disabilities; and





promote involvement of persons with disabilities and their organizations in the formulation of health legislation and policy as well as in the planning, delivery and evaluation of health services.





 





DRAFT ARTICLE 21 COMMENTS:








Draft Article 21 is quite different from the Working Group Draft Text as States expressed overwhelming support for separate treatment of health and rehabilitation during the Ad Hoc Committee meeting.  The current Draft Article 21 is shorter than the previous draft, as it deals exclusively with health care services and all reference to rehabilitation has been placed in the Draft Article 21bis.





For the most part, the chapeau of Draft Article 21 was retained from the Working Group Draft Text.  It is in keeping with the previous international documents’ provisions on health.  (Cf. ICESCR, Article 12; CERD, Article 5; CEDAW, Article 12; CRC Article 24)  The only addition to the chapeau was the word “effective” as proposed by Australia during the Ad Hoc Committee meeting.  (Cf. CRC Reporting Guidelines)





Draft Article 21 (a) does not include reference to rehabilitation and reflects changes proposed (South Africa) during the third session of the Ad Hoc Committee.  It reiterates the non-discrimination principle in attaining necessary health care, which was expressed in the chapeau.  (Cf. UNSR, Rule 2(3); Committee on Economic, Social and Cultural Rights, General Comment No. 5; Committee on the Elimination of All Forms of Discrimination Against Women, General Recommendation No. 24)





Draft Article 21 (b) includes language proposed by New Zealand during the third session of the Ad Hoc Committee, as well as proposals concerning prevention of discriminatory allocation of health resources based on disability.  It should be noted that prevention in this draft Paragraph does not relate to prevention of disability, but rather the focus is on prevention of, inter alia, secondary disabilities, aggravating conditions, infectious diseases, and so forth.





Draft Article 21(c) reflects Working Group Draft Text Articles 21(f), (g), and (h), as well as UNSR, Rule 2(4).  (Cf. CRC Implementation Guidelines) 





The language in the Draft Article 21(d) is based on the Working Group Draft Article 21 (j) and (k) and it emphasizes the importance of choice, 
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Draft Article 21bis


Right to rehabilitation and habilitation








States Parties recognise that all persons with disabilities have the right to rehabilitation and habilitation.  States Parties shall strive to ensure no person with a disability is deprived of that right, and shall take all appropriate measures to ensure access for persons with disabilities to rehabilitation services.  In particular, States Parties shall:





ensure the provision of quality rehabilitation services and information about such services, within the community, where possible and appropriate;





ensure that health and rehabilitation services include the provision of safe respite places, to use on a voluntary basis, counseling and support groups, including peer support;





provide programs and services to prevent and protect against secondary disabilities, including amongst children and the elderly;





encourage research and the development, dissemination and application of new knowledge and technologies relating to rehabilitation that benefit persons with disabilities; 





encourage the development of sufficient numbers of rehabilitation professionals, including persons who have disabilities, covering all disciplines needed to meet the health and rehabilitation needs of persons with disabilities, and ensure they have adequate specialised training; 





provide the appropriate education and training of all rehabilitation professionals to increase their disability-sensitive awareness and respect for the rights, dignity and needs of persons with disabilities;
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Draft Article 6


STATISTICS AND DATA COLLECTION


In order to formulate and implement appropriate policies to protect and promote the rights of persons with disabilities, States Parties shall facilitate the collection, processing, storage and presentation of statistical data relevant to the implementation of this Convention.  In particular, States Parties undertake to:


ensure that the methods and procedures for the collection, processing, storage and presentation of statistical data comply with internationally accepted human rights norms and standards and ethical principles of statistics, including the avoidance of undue intrusion, informed consent, protecting the human rights of subjects, maintaining confidentiality of records and prohibiting the disclosure of identities; 


ensure that disability statistics and data collection address the living conditions of persons with disabilities, including access to public services, rehabilitation programs, education, housing and employment; 


ensure that statistics and data are disaggregated, including by gender, age and disability; and 


ensure that the design and implementation of data collection is done in partnership with persons with disabilities and their representative organisations.





DRAFT ARTICLE 21bis Contd.








(g) 	ensure that rehabilitation services respect the human rights of persons with disabilities and that rehabilitation professional are aware of, and respect, the rights, dignity and need of persons with disabilities; and








promote the involvement of persons with disabilities and their organizations in the formulating of rehabilitation legislation and policy as well as in the planning, delivery and evaluation of rehabilitation services.














DRAFT ARTICLE 5 COMMENTS








Draft Article 5 addresses important concepts related to awareness-raising, in recognition of the fact that the process of stereotyping fuels both the development and application of discriminatory practices and other human rights violations.  Numerous States indicated their support for the coverage of these issues in the Convention (Uganda, Yemen, Japan, Kenya, Jordan, Canada, Argentina, Philippines, South Africa, Costa Rica, Mexico, Trinidad and Tobago, Norway, Thailand, Morocco). 





The title of Draft Article 5 has been altered here to better reflect the purpose and content of the article.  Several Ad Hoc Committee members proposed alternative titles (Canada, South Africa, Mexico), but “Awareness-Raising Measures” is more consistent with precedent found in other international treaty contexts, where such provisions are typically found at the end of the Convention in a section addressing supporting measures.  (Cf. International Convention to Combat Desertification, Article 19; Convention on Biological Diversity, Article 13)  Furthermore, the UNSR uses the term “Awareness-Raising.”  (Cf. UNSR, Rule 1)  In addition, the title omits the potentially problematic term “positive,” which was criticized at both the Quito regional meeting and during the Working Group meeting.  Delegates at those meetings indicated that in some instances “positive” portrayals of people with disabilities may not be accurate, and may inadvertently contribute to societal stereotypes.





Draft Article 5(1)(a) now further reinforces the purpose and principles of the Convention by incorporating additional language regarding the need to “foster respect for the rights and dignity of persons with disabilities” (EU, Philippines).





Draft Article 5(1)(b) incorporates the proposal to combat inappropriate societal practices (Kenya, Trinidad and Tobago), thus making the link between attitudes (such as stereotypes and prejudices) and actions that promote or result in discrimination.  This approach is consistent with that taken in other Conventions.  (Cf. CEDAW, Article 5)





Draft Article 5(1)(c) adopts the proposal to reference “responsibilities” in addition to the “rights” and “freedoms” already referenced.  (Philippines)  This addition is reflective of the UNSR’s emphasis on the need for 
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Draft Article 5


AWARENESS-RAISING MEASURES





States Parties undertake to adopt immediate and effective measures to:





raise awareness throughout society regarding disability and persons with disabilities, and foster respect for the rights and dignity of persons with disabilities;





combat stereotypes, prejudices and practices, whether cultural, religious or other, which discriminate against persons with disabilities; and





promote an image of persons with disabilities as capable and contributing members of society sharing the same rights and freedoms and responsibilities as all others and in a manner consistent with the purpose of this Convention. 





These measures shall include, among others:





             initiating and maintaining an effective public awareness campaign designed to nurture awareness of and respect for the rights of persons with disabilities;





            	promoting awareness, including in all children from an early age and at all levels of the education system, to foster an attitude of respect for the rights of persons with disabilities;





            	encouraging all organs of the media to portray persons with disabilities in a manner consistent with this Convention; and





             working in partnership with persons with disabilities and their representative organisations in all measures taken to give effect to the obligations contained in this article.





Draft Article 22


RIGHT TO WORK





States Parties recognise the right to work of all persons with disabilities of lawful working age on an equal basis as others; this includes the right to the opportunity to gain a living by work freely chosen or accepted. States Parties shall take appropriate steps to safeguard and promote the realization of this right, including measures to:





promote labour markets and work environments that are open, inclusive, and accessible to all persons with disabilities;





enable persons with disabilities to have effective access to general technical and career guidance programs, placement services, assistive devices, and job training;





promote equal employment opportunities and career advancement for persons with disabilities in the open labour market, including opportunities for self�employment, as well as assistance in finding, obtaining and retaining employment, providing, where necessary, on a transitional basis, for adequately resourced, alternative forms of employment, in conditions that ensure useful and remunerative work, and provides opportunities for vocational advancement;





encourage employers to hire persons with disabilities through appropriate policies and measures;





ensure the reasonable accommodation of persons with disabilities in the workplace and work environment;





ensure that persons with disabilities are not subjected to slavery, servitude, forced or compulsory labor;





promote vocational and professional rehabilitation, job retention and return�to�work programs for persons with disabilities;
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DRAFT ARTICLE 22 COMMENTS


Draft Article 22 addresses a key life area in which people with disabilities frequently face a variety of forms of discrimination.  Employers are often unwilling to hire people with disabilities because of stereotypes about the capabilities of people with disabilities as employees.  Many employers fail to provide accessible work environments and/or are unwilling to provide reasonable accommodations that would make possible conditions of work.  In addition, people with disabilities are often forced to accept conditions of work and compensation that are lower than those received by other members of society doing comparable work.





Many proposals were submitted during the third session of the Ad Hoc Committee regarding the chapeau of Draft Article 22.  The formulation provided here incorporates the proposal (EU) to ensure consistency with precedent found in Article 6 of the ICESCR.  Thus, references to “prevention of poverty” (an issue better addressed in articles concerning adequate standard of living), have been removed.  In addition, the proposals to reference “all” persons with disabilities (Canada) and of “lawful working age” (Uganda, Jordan) have also been included.  Some proposals (Uganda, Jordan) called for the chapeau to reference “men and women” rather than “persons with disabilities,” because of concerns about potential exploitation of child labor.  However, other States (EU, New Zealand) noted that such a formulation could restrict the rights of children with disabilities who may lawfully work and who benefit from the protections against exploitation found in instruments such as the CRC.  Thus, the reference to “lawful working age” has been utilized to ensure that Draft Article 22 does not unduly limit those who may benefit from its provisions.





Draft Article 22(a) has been amended to refer to labor markets and work environments in the plural (Canada), thus ensuring appropriate breadth of the provision.





Draft Article 22(b) replaces terms such as “vocational guidance programs” and “vocational and continuing training” with terms felt to be more current, such as “career guidance programs” and “job training.”  (New Zealand)

















(Contd.)














DRAFT ARTICLE 22 Contd.





protect through legislation persons with disabilities with regard to conditions of recruitment, employment, continuance of employment, career advancement, working conditions, including equal remuneration for work of equal value and equal opportunities, and the redressing of grievances, and to ensure persons with disabilities are able to exercise their labour and trade union rights;





ensure that persons with disabilities have equal opportunity to employment in both the public and private sectors without discrimination on the basis of disability; and





promote recognition of the skills, merits, abilities and contributions of persons with disabilities to the workplace and the labour market, and to combat stereotypes and prejudices about persons with disabilities in the workplace and the labour market.





DRAFT ARTICLE 1 COMMENTS (Contd.)





Several proposals (India, Morocco and Sierra Leone) called for the inclusion of references to combating discrimination as a purpose or means of achieving the purposes of the Convention.  Such references would be appropriate in the context of a non-discrimination Convention (such as the CEDAW, or CERD), but should not be included here.  Although fighting discrimination against people with disabilities is a necessary and intrinsic component of this Convention, the scope of this Convention is broad and comprehensive, and such references to discrimination in the purpose could misleadingly imply that the Convention is limited in scope to a non-discrimination framework.

















DRAFT ARTICLE 22 COMMENTS (Contd.)





Draft Article 22(c) removes the reference to “starting one’s own business,” as it is redundant in light of the prior reference to “self-employment.”  (South Africa)  In addition, “equal” has been included, (Sierra Leone, New Zealand) to highlight the non-discrimination aspect of the article.  Draft Article 22 (c) also incorporates the proposal of the ILO, which addresses the transitional needs of people who may experience difficulty finding work in the open market.





Working Group Draft Text, Draft Article 22(d) provided several examples of potential means that could be used to encourage employers to hire people with disabilities, including the use of “incentives and quotas.”  Although some States (Brazil, Bahrain, Israel, Thailand, Viet Nam) felt that the reference provided useful guidance for States, others (EU, New Zealand, Sierra Leone, Canada) expressed concern that the references could be too prescriptive and that it was up to States to develop policies most relevant and useful for their specific contexts.  Thus, the references have been deleted and replaced with the more general reference to “appropriate policies and measures.” (EU)





With regard to Draft Article 22(e), it was proposed that the provision be deleted, because the concept had been adequately addressed elsewhere in the convention.  (Peru)  However, the reference to reasonable accommodation has been retained, because of its direct relevance to the ability of people with disabilities to obtain work and favourable conditions of work.





Former Draft Article 22(f) has been deleted because of concerns that it was not only redundant in light of Draft Article 22(c) (Canada), but also because of the concern that some employers have historically used work experience as a means to exploit the labour of people with disabilities.  (New Zealand, Costa Rica)  It has been replaced with a provision expressly requiring States to protect people with disabilities from exploitation such as slavery or forced labour.  (Cf. ICCPR, Article 8)  Although the chapeau of Draft Article 22 refers to the right to “gain a living by work freely chosen or accepted,” such provisions do not go far enough in requiring States to proactively prevent people with disabilities from being subjected to economic exploitation.





Draft Article 22(h) has been amended to include a reference to “conditions of recruitment” (EU), in order to better capture the need for equality in hiring practices.
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DRAFT ARTICLE 25 COMMENTS








The issue of monitoring was postponed for consideration until the fourth session of the Ad Hoc Committee.  Accordingly, most of the comments in our previous analysis are still applicable.  We have reprinted our previous comments, with some minor changes.  





The inclusion of this provision in the Working Group text reflects the now routine treaty practice to create obligations in relation to national legal implementation.  Developments in the law of treaties in this regard recognize that the primary responsibility for implementation lies with states.  The article is a substantially shortened version of the original text considered for inclusion by the Working Group.





FN 112 references the subject of international monitoring which the Working Group did not consider in any detail and notes some disagreement among members on the subject of international monitoring.  It is noteworthy that all principal international human rights Conventions do create international monitoring mechanisms within the framework of the treaties.  The absence of any such framework within a Convention on the rights of people with disabilities would represent a significant departure from international human rights treaty practice, and a weakening of this Convention.





FN 113 indicates that the Working Group was unable to undertake detailed drafting of this provision, and references the on-going UN review of existing human rights treaty monitoring.  Some Working Group members felt that whilst the treaty reform process should be taken into consideration, the Ad Hoc Committee should certainly not wait for that process to be completed. 





Draft Article 25(2) refers to the requirement to have a national level framework.  However, it does not go as far as requiring a national human rights institution, or other type of monitoring mechanism that is independent of government.  FN 114 references possible functions for national human rights monitoring institutions, drawn from the Paris Principles, which provide detailed and highly relevant guidelines on the operation of national institutions.  An explicit reference to the Paris Principles,
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Draft Article 23


SOCIAL SECURITY 





States Parties recognise the right of all persons with disabilities to social security, including social insurance and assistance, and to the enjoyment of that right without discrimination on the basis of disability, and shall take appropriate steps to safeguard and promote the realisation of this right, including measures to:





(a)	ensure entitlement and access by persons with disabilities to necessary support, services, devices and other assistance for disability�related needs;





(b)	ensure access by persons with disabilities, particularly women and girls with disabilities, older persons with disabilities, and members of minority groups with disabilities, to social security programmes and poverty reduction strategies, and to take into account the needs and perspectives of persons with disabilities in all such programmes and strategies;





(c)	ensure entitlement and access to assistance to persons with disabilities and their families to meet the extra costs they each incur because of disability, including adequate training, counselling, financial assistance, taxation exemptions  and respite care; and





(d)	ensure that persons with disabilities are able to access life and health insurance without discrimination on the basis of disability in public and private institutions.





2. 		States Parties shall undertake periodic reviews of their systems of social security, including employee compensation, to ensure that adequate support is provided and that no undue obstacles are inadvertently placed in the way of persons with disabilities in entering employment, retaining their job or occupation, or returning to the open labour market and paid employment.








DRAFT ARTICLE 23 COMMENTS


 


Draft Article 23, as drafted by the Working Group, combined rights in relation to social security with rights in relation to an adequate standard of living.  In keeping with the proposal of some delegations (Argentina, Mexico) and consistent with the separate articulation of these human rights in the CRC and the ICESCR, these rights are here covered in two separate articles.





Social security; as a holistic term comprising both social assistance and social insurance.  The concept of social assistance refers to the basic relief given to those who cannot obtain a living in the open market.  The concept of social insurance refers to systems of social security paid within an insurance scheme by employees and employers.  Such insurance can include work accidents, temporary unemployment insurance, or old age pensions.  Social insurance applies to those in the work force, but not the unemployed or self-employed, or those employed in the informal sector.  Consequently, social assistance and social insurance together reflect a comprehensive approach to social security.  They relate to particular types of financial support schemes and as such have been treated in stand-alone provisions in other international instruments (and indeed are the subject of an entire ILO Convention).  Further, the Copenhagen Declaration on Social Development includes a commitment to develop and implement policies to ensure that people with disabilities have adequate economic and social protection. 





Draft Article 23(1): The term “social security” is the most widely used terminology in human rights law so we prefer the use of this term for consistency.





Draft Article 23(1)(a) addresses access to “services, devices and other assistance” related to “disability-related needs.”  As noted in FN 100 of the Working Group Draft Text, some elements of this paragraph may be covered in Draft Article 20 (Personal Mobility - in this text it has become an article on support services).  Consistent with obligations set forth in the CRC relating to social security (Article 26) as well as the UNSR, Rule 8, it is essential that Article 23 retain language concerning access so as to ensure that the take-up of benefits by people with disabilities is barrier-free and that the process of applying for benefits does not discriminate against any people with disabilities (e.g., those in remote areas, those with visual impairments).





(Contd.)











DRAFT ARTICLE 23 COMMENTS (Contd.)


Draft Article 23(1)(b) makes explicit reference to ensuring the access of people with disabilities to social security programs and poverty reduction strategies.  It also makes important reference to particularly marginalized groups of people with disabilities.  A number of delegations emphasized the need to ensure the inclusion of language concerning equitable access of people with disabilities to poverty elimination strategies (Brazil, Cuba, Bahrain, New Zealand).   





The provision in Draft Article 23(1)(b) also mentions the need to take into account “the needs and perspectives of persons with disabilities” in such programs, reflecting, among others, the principle of participation.  





Draft Article 23(1)(c) has been reformulated to help avoid defining what constitutes a severe disability and noting the objection of many delegations to this language.  (Philippines, Brazil, Thailand, Kenya, Israel, Canada, Palestine)  The article now focuses directly on it central objective, namely, the determination of the costs associated with providing appropriate assistance to people with disabilities or their families.  The language also takes into account the concerns of some delegations that this provision should not be overly prescriptive and should take into account the many and varying social structures across countries.  While the article should not be prescriptive in providing how social security should be delivered, to be meaningful it must ensure that people with disabilities are able to receive social security without discrimination, social stigma, or deprivation of any other rights.  Social security should be delivered in accordance with privacy rights and public information campaigns on benefit entitlements must be accessible to people with disabilities.  





Draft Article 23(1)(c) deletes the language “which should not become a disincentive to develop themselves” on the grounds that special measures are not a disincentive to personal development, but rather a precondition to it.   Such language is, in any event, paternalistic and contrary to the guiding principles of the convention.





Draft Article 23(1)(d) introduces the important concept of non-discrimination against people with disabilities in the context of obtaining life and health insurance.  Given that non-discrimination is an underlying
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             Draft Article 23bis


ADEQUATE STANDARD OF LIVING





States Parties recognise the right of all persons with disabilities to an adequate standard of living for themselves and their families, including basic services, adequate food, clothing, housing and access to clean water, and to the continuous improvement of living conditions, and shall take appropriate steps to achieve the full realisation of this right.   





With regard to the right to adequate food, States Parties undertake to ensure that food is:





available in a quantity and quality sufficient to satisfy the dietary needs of persons with disabilities; and





both physically and economically accessible.





With regard to the right to adequate housing, States Parties undertake:





to engage in no act or practice of discrimination on the grounds of disability in relation to housing policies and programmes and to take all appropriate measures to ensure that all public authorities, public institutions and private entities shall act in conformity with this obligation; and





to guarantee the full participation of persons with disabilities in the elaboration and implementation of housing-related legislation reflective of their needs.�





States Parties shall take all appropriate measures to ensure that persons with disabilities can freely enjoy and exercise their right to housing and can participate fully and equally within society. Steps to be taken by the States Parties should ensure that housing for persons with disabilities:





is accessible; 








(Contd.)





DRAFT ARTICLE 21bis COMMENTS








Draft Article 21bis responds to the overwhelming support of delegations for the separation of health and rehabilitation into two separate articles in the Convention.  This is in keeping with prevailing international law practice and consistent with the approach adopted in the UNSR and CRC which reference rehabilitation as separate from health services.





The coverage of access to medical care and rehabilitation and habilitation services in two separate articles reflects the understanding that health care services and rehabilitation services are distinct and serve different needs.  Rehabilitation does not involve initial medical care and should not be understood as a medical service.  Rather, in keeping with the UNSR definition (paragraph 23, Definitions), rehabilitation consists of a wide range of services that seek to empower the individual, place the participant at the center of his/her rehabilitation plan, and also engage people with disabilities in the design and implementation of rehabilitation policies at all levels.  In keeping with recommendations by a number of organizations concerned with implementing rehabilitation services, the term “habilitation” should likewise be covered in a Convention article on rehabilitation. 





Draft Article 21bis chapeau: The text provided is drawn from the Working Group Draft Text.  Rule 19 of the UNSR addresses the subject of personnel training more broadly, though it requires specific mention in the rehabilitation context.





Draft Article 21bis (a) combines both language as to the quality of rehabilitation services and the preference that such services be provided within the community, where possible.  (Combining Working Group Draft Text Article 21(a) and (c)).  A number of delegations supported the provision of rehabilitation services within the community.  (Cf. UNSR, Rule 3(5))





Draft Article 21bis (b) is retained from the Working Group Draft Text, but amended to explicitly reference “peer support.”  (South Africa)  The original version referenced the need for “counseling and support groups, including those provided by persons with disabilities.”
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Draft Article 24bis


PARTICIPATION IN SPORT, RECREATION, AND LEISURE








States Parties recognize the right of persons with disabilities, on an equal    basis with others, to participate in sport, recreational, and leisure activities and   shall take all appropriate measures to:





ensure respect for the participation of persons with disabilities in integrated sporting and recreational activities at all levels, including local, regional, national and international levels and, as appropriate, offer disability specific programming;





ensure that persons with disabilities have an opportunity to organise and participate in sporting and recreational activities and to receive the necessary instruction, training, resources and support;





ensure that persons with disabilities have access to sporting, recreational and leisure facilities; 





ensure that children with disabilities have equal access to participation in sporting recreational and leisure activities, including within the education setting, as well as other settings, and to engage in play;





ensure that persons with disabilities subject to multiple forms of discrimination, such as women and refugees, have access to opportunities for sport, recreation and leisure activities; and





ensure that persons with disabilities have access to services from those involved in the organization of recreational, sporting and leisure activities.











DRAFT ARTICLE 24bis COMMENTS











The draft language provided in Article 24bis has been inserted into a separate provision, in keeping with proposals by several delegations (e.g., Yemen, South Africa, NHRI).  There is a sound basis for the inclusion of a separate provision relating to sport and recreation, most notably in the UNSR where two separate rules address recreation and sport (Rule 11) and culture (Rule 10).  Inclusion of the right of people with disabilities to participate in sport, recreational, and leisure activities underscores the separate and distinct relevance of these categories of activity of well-being and integration into society.  Such rights should not be seen as an adjunct to cultural activities and should be fully elaborated in a separate article and not tossed into the outer reaches of an article on culture.  It is well understood in human rights practice that appropriate article placement facilitates implementation. 





Draft Article 24bis is a modification of the Working Group Draft Article 24(4).  It incorporates many of the elements set forth in the UNSR, Rule 11, concerning the equalization of opportunities for people with disabilities to participate in sport, recreation and leisure activities.  Other specialized Conventions have similarly recognized such rights.  (Cf. CRC, Article 31)  





The draft language provided improves upon the Working Group Draft Text by making uniform the usage of “sport, recreation and leisure,” as these are three distinct categories of activity, according to the UN Inter-Agency Task Force on Sport for Development and Peace.  Draft Article 24 usefully covers three separate activities that contribute to physical fitness, mental well-being, and social interaction of people with disabilities.  (Cf. UN Inter-Agency Task Force on Sport for Development and Peace)





Draft Article 24bis (a) retains the approach of the Working Group Draft Text, but the text is amended to ensure that activities at all levels are referenced and, in particular, the local context, where most sport and recreational activities take place.  In addition, the original reference to participation in “mainstream” activities is amended, using the term “integrated” on the basis that “mainstream sporting activities” may be interpreted as excluding non-mainstream activities, or activities only for














(Contd.)








DRAFT ARTICLE 24bis COMMENTS (Contd.)





and by people with disabilities.  As delegations have emphasized, the language should include integrative, as well as disability-specific programming (Kenya).





Draft Article 24bis (b) addresses access to “instruction, training, and resources” needed for meaningful participation in sport, recreation and leisure activities and is based on the original Working Group Draft Text.  In keeping with proposals made by some delegations (South Africa, Uganda), the term “same” is replaced by the term “necessary” as this formulation better reflects the varied context within which people with disabilities participate in sport (again, recognizing disability-specific programming).  (Cf. UNSR, Rule 11, para. 4)





Working Group Draft Text Article 24(c) merged two issues, namely accessibility and children with disabilities in sporting activities, conflating and therefore confusing two important, but distinct issues.  These concepts are separated into two sub-paragraphs Article 24bis(c) and (d), in an attempt to respond to concerns noted by several delegations. (Canada, New Zealand)   





Draft Article 24bis(c) addresses issues covered in UNSR, Rule 11 (1) and (3) regarding access.  The term sporting and recreational “venues” is amended to read “facilities” (South Africa) which is a more comprehensive term.  While the Convention draft contains an article on accessibility, its specific application to sporting and related contexts is important, and in keeping with the approach taken in the UNSR (providing a general rule on accessibility (Rule 5)), while at the same time integrating the principle of accessibility to particular contexts.  This approach is in line with the main purposes of a specialized Convention, which is not to create new rights, but to ensure the specific application of rights in specific contexts and in relation to specific groups. 





Draft Article 24bis(d) extends the concept of equal access for children with disabilities to three activity realms (sport, recreation, leisure) and adds a fourth: play.  Play is a separate right under international law and appropriate to include here given the well-documented accounts of isolation and exclusion of children with disabilities from play, sport, recreation and leisure.  The original Working Group Draft Text language
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Draft Article 25


MONITORING112





National Implementation Framework113





States Parties shall designate a focal point within Government for matters relating to the implementation of the present Convention, and give due consideration to the establishment or designation of a coordination mechanism to facilitate related action in different sectors and at different levels.


2. 	States Parties shall, in accordance with their legal and administrative system, maintain, strengthen, designate or establish at the national level a framework114 to promote, protect and monitor implementation of the rights recognised in the present Convention.








DRAFT ARTICLE 25 FOOTNOTES:





112 The Working Group did not have time to consider the issue of international monitoring of the draft Convention.  Some members of the Working Group indicated, however, that international monitoring was an issue of considerable importance to them.  Other members, however, had reservations in this respect.





113 The Working group did not discuss in detail the wording of the draft provisions.  It noted that the Ad Hoc Committee may wish to discuss the issue further and take into account the on-going review of the work of the existing UN human rights treaty monitoring bodies.





114 The Working Group did not reach agreement on a number of issues relating to the role of national human rights institutions in the process of the promoting, protecting and monitoring the implementation of the Convention but some members considered that they might perform, inter alia, the following functions:  promoting awareness of the provisions of the Convention to persons with disabilities and to the general population; monitoring national legislation, policies and programmes to ensure consistency with the Convention;  undertaking or facilitating research on the impact of the Convention or of national legislation;  developing a system for assessing that impact on persons with disabilities;  and hearing complaints about failure to observe the Convention.








DRAFT ARTICLE 10 COMMENTS 








Draft Article 10 received widespread support for its inclusion, in part because of the heightened exposure to deprivation of liberty faced by people with disabilities.  However, numerous States expressed concern that, as drafted, Draft Article 10 did not clearly set forth legal procedures and safeguards consistent with existing Conventions, or clearly indicate the contexts in which the article’s provisions were to apply.  The additions to the text shown opposite are intended to address these concerns.





Draft Article 10(1) has been left unaltered, as (1)(a) and (1)(b) establish important prohibitions against discrimination against people with disabilities in the enjoyment of the right to liberty and security of the person.  Although some members proposed the insertion of the word “solely” to prohibit discrimination “based solely on disability” (Canada, Uganda, Australia), others (Mexico, WNUSP) noted that such a proposal would unduly weaken the provision, potentially permitting States to discriminate against people with disabilities as long as additional reasons were also provided by the State.  “Solely” has therefore not been incorporated here.





The chapeau of Draft Article 10(2) has been expanded to clarify the contexts in which the provisions should apply, encompassing both civil and criminal contexts (Mexico) as well as immigration or other occasions upon which a person could be deprived of their liberty.  This clarification is consistent with the determination of the Human Rights Committee that many of the components of Article 9 (addressing liberty and security of the person) of the ICCPR are applicable in all instances of deprivation of liberty, criminal or otherwise.  (Cf. Human Rights Committee, General Comment 8, para. 1)  The reference here to “civil” contexts is in no way intended to imply that forced institutionalization in the form of civil commitment (prohibited in Draft Article 11(2)) is permissible.





Draft Article 10(2)(a) retains the reference in the Working Group Draft Text to the need for States Parties to treat people with disabilities in a manner that is humane and respectful of their inherent dignity.  However, the reference to the requirement to take “into account the needs they have because of their disabilities” has been replaced with language that focuses 
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DRAFT ARTICLE 25 COMMENTS (Contd.)








previously deleted from an earlier draft of Draft Article 25, should be reinstated to ensure that the national level monitoring mechanism complies with the international legal standard.  (Cf. Paris Principles on National Institutions for the Promotion and Protection of Human Rights, GA Res. 48/134 (20 December 1993)  In addition, the national level monitoring mechanism must be formally linked to the international level monitoring mechanism to help facilitate the international and national bodies to have a meaningful exchange on methods and strategies to promote and protect the rights of people with disabilities.  In addition, the complementary relationship will ensure that capacity is being developed at both national and international levels.  (Cf. Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Articles 17-20)











DRAFT ARTICLE 8 COMMENTS (Contd.)





concepts that directly link to survival.  Other provisions throughout the Convention draft text are equally relevant to facilitating survival and development, such as the right to education, accessibility, and employment.  The concept of achieving the maximum survival and development of people with disabilities in society runs throughout the draft Convention text, therefore, it should be explicitly integrated into the Convention framework.  Finally, ensuring that the provision on right to life also includes the concepts of survival and development underscores that the disability issues are regarded as channels of development and inclusion, not public welfare and charity.  











DRAFT ARTICLE 16 COMMENTS (Contd.)


New Draft Article 16(4): The right to inclusive care in the community builds on Article 23 of the CRC, which refers to “special care.”  This new formulation also focuses on the rights and abilities of disabled children rather than stigmatizing disabled children as problems with burdensome special needs.  The reference to “within their community relevant to their daily life” seeks to ensure that disabled children and youth are included in all basic services.  





New Draft Article 16(5): Article 23 of the CRC refers to the “special needs” of disabled children, rather than the rights of the child.  This new formulation focuses on rights and distinguishes special services from basic services.





New Draft Article 16(6): This provision recognizes the inherent interdependence of the child with his or her family and community, families or caregivers who must be provided with adequate supports to enable the child to realize his or her full and active participation within the family and community.  This is another means to help to change social and cultural attitudes, which often lead to exclusion of the child and family, especially the mother.  The second sentence reflects the social model in that the focus also needs to be a change in society.  The mother is specifically mentioned as mothers are often blamed for the child’s disability, and are frequently coerced to abandon the child to be able to stay in the relationship.  





New Draft Article 16(7): This provision recognizes the high incidence of crimes, especially crimes of violence, against children and young people with disabilities.  Explicit obligations need to be imposed on governments to take measures to tackle violence and abuse, including physical punishment, of disabled children and young people.  In many countries it remains socially and legally acceptable to hit children, and disabled children are disproportionately vulnerable to bullying as well as physical, sexual and emotional abuse.  In countries lacking formal governments or which are experiencing armed conflict the particular vulnerability of disabled children and young people gives rise to specific concern.  
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DRAFT ARTICLE 18 COMMENTS (Contd.)





and proposed modifications are problematic in that they create distinctions in legal obligation among well-established political rights, thereby diminishing extant political rights of people with disabilities. 


The term “political and public life” is retained and is consistent with CEDAW.  This language is preferred over other formulations, such as that found in the ICCPR, as it corresponds to the tailoring of political rights to historically marginalized groups in spheres beyond the more limited scope of political rights in the Covenant.  The political and public life of a country is a broad concept, referring to the exercise of legislative, judicial, executive and administrative powers and covering all aspects of public administration and the formulation and implementation of policy at the international, national, regional and local levels.  The concept also includes participation in many aspects of civil society.  (Cf. Committee on the Elimination of All Forms of Discrimination Against Women, General Comment 23, para. 5)


Draft Article 18(1) covers the right to vote in all elections and referenda, and to be elected.  These are rights that must be enjoyed both de jure and de facto.  Accordingly, these well-established rights are tailored to address the particular positive measures that must be taken to ensure the right is fully enjoyed by people with disabilities.  The inclusion of the term “political processes” (proposed by Costa Rica) is important as it extends the application of accessibility beyond the voting context, to encompass the political process in toto.  The enjoyment of voting rights is about more than being able to access the ballot box: ballot box access is meaningless if the entire political process surrounding the casting of the ballot is inaccessible.  (Cf. UNSR, Rule 5)


Draft Article 18(1)(b), retained from the Working Group Draft Text, introduces a core procedural guarantee for implementing political rights, namely, the voting principle of ballot secrecy, the importance of which was 
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DRAFT ARTICLE 18 COMMENTS (Contd.)





emphasized by some delegations (Thailand, Chile).  Not only must States respect the secrecy of the ballot, they must also take appropriate measures to create the opportunity for voters to cast their ballot without fear of being observed.  People with disabilities often face barriers to exercise their right to vote in secret owing to misplaced efforts to facilitate access.  Thus, this provision is essential to ensure that the secrecy of the ballot is preserved, even in the context of facilitating access.


Draft Article 18(1)(c), retained from the Working Group Draft Text, introduces the concept of providing assistance, where necessary, to facilitate the right to vote. 


Draft Article 18(2): The language used in the Working Group Draft Text represented an undercutting of existing international law (“actively promote … and shall encourage … ”) that was entirely at odds with, for example, CEDAW, Article 7.  Accordingly, the language concerning the participation of people with disabilities in this provision is strengthened on the basis that disabled people already have the right to participate in public administration and the conduct of public affairs – the point of the provision is not to weaken human rights law, but to make sure that it is applied.  The coverage of these concepts is essential given that the participation of people with disabilities in government at the policy level continues to be low in general, Uganda being a unique exception. 


Draft Article 18 (2)(a)) requires States to ensure that people with disabilities have the right to participate fully in and be represented in public policy formulation in all sectors and at all levels.  (Cf. UNSR, Rule 14)  In addition, it specifies that participation and representation also apply to the context of international organizations.  There is precedent for the inclusion of all concepts under CEDAW, although CEDAW addresses representation of government at the international level and participation in the work of international organizations in a separate Article.  The provision reflects proposals made by New Zealand, Namibia, Kenya, Yemen and
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DRAFT ARTICLE 18 COMMENTS (Contd.)





Sierra Leone, and supported by others.  This type of provision is intended to facilitate the mainstreaming of disability issues and contribute a disability perspective to public policy-making.  Given the poor representation of people with disabilities among governments at the international level or in the work of international organizations, specific inclusion of this language is important.


Draft Article 18(2)(b)) amends text found in the Working Group Draft Text, in keeping with proposed changes introduced by New Zealand and supported by many others.  The concept of participation in the political and public life of a country includes participation in segments of civil society such as public boards and local councils and the activities of organizations such as political parties, trade unions, professional or industry associations, community-based organizations and other organizations concerned with public and political life.  (Cf. Committee on the Elimination of All Forms of Discrimination Against Women, General Comment 23, para. 5)  Its inclusion is important and draws from existing precedent.  (Cf. CEDAW, Article 7(b))


Draft Article 18(2)(c): The inclusion of a provision specifically referencing the right of people with disabilities to particulate in disabled peoples’ organizations is a central part of facilitating meaningful participation and should be expressly mentioned in the Convention.  These organizations provide a valuable training ground for people with disabilities in political skills, participation and leadership and is therefore a key component of addressing social exclusion and self-advocacy and empowerment.  This provision is in keeping with the UNSR, Rule 14 and consistent with CEDAW.


Draft Article 18(3) retains the Working Group Draft language, which ensures participation in decision-making processes, a principle strongly 


supported by delegations at the Ad Hoc Committee who emphasized that it must cover not only participation in disability-related issues, but all areas of public interest (e.g., Chile, South Africa).  Note that this sub-article is taking a different approach from 18(2)(b), which focuses on administrative and organizational participation that may or may not have a decision-making component.
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DRAFT ARTICLE 18 COMMENTS (Contd.)





The concept of participation in decision-making as fundamental to equalization of opportunities and full integration is reflected in the UNSR, Rule 12(2) and (3).  In keeping with proposals made by States at the third session of the Ad Hoc Committee (Namibia, Kenya), the text adds language concerning the participation of people with disabilities in development decision-making.  Such language is in keeping with the fundamental importance of the principle of participation in this Convention, and is consistent with language found in other treaty contexts (e.g., ILO Convention 169).  Given that 80% of people with disabilities live in the developing world and that the vast majority live in poverty, participation in development processes is a precondition to their successful integration into society and full realization of their human rights.  It should be noted that this provision relates closely to two key components of poverty reduction strategies, namely, empowerment and opportunity.  (Cf. World Bank Development Report, 2000)  It is arguably one of the most essential provisions in the entire Convention text, from a poverty reduction strategy perspective.








DRAFT ARTICLE 9 COMMENTS (Contd.)





Draft Article 9(c) incorporates the proposal (Japan, Botswana) for an express reference to the need for legal proceedings to be made accessible to people with disabilities, and also includes reasonable accommodation as one method for achieving this.  Although Draft Article 19 addresses issues of accessibility, it is arguable that its focus on buildings, facilities and services may not adequately capture the need for accessibility of proceedings such as legal processes.  It is thus appropriate to reference accessibility here, particularly in light of the need for people subject to legal proceedings to fully understand what is happening and be able to communicate their views and wishes.





Draft Article 9(d) addresses the exercise of legal capacity with regard to such areas as the ownership of property, conclusion of contracts and control over finances.  A number of States felt it important that such issues be retained in this article, in order to counter the historical presumption that people with disabilities are incapable of engaging in such exercises of legal capacity.  (New Zealand, Kenya, Thailand, Liechtenstein, Serbia and Montenegro)  This approach is in keeping with that taken in other Conventions intended to correct historic discrimination and marginalization of specific populations.  (Cf. CEDAW, Article 13(b); CERD, Article 5(d))











Draft Article 15 bis


WOMEN WITH DISABILITIES





No proposed text at present.���











DRAFT ARTICLE 15bis COMMENTS





Members of the Ad Hoc Committee discussed the issue of whether there should be a separate article on women with disabilities.  There was clear agreement that disabled women are subject to double discrimination and are one of the most highly marginalized groups.  This is consistent with the draft text’s inclusion of children.  Given that this is a thematic Convention on disability, it would be logical then to include thematic articles within it.  We also agree that the fear of having to add other new groups is insufficient grounds for not including the Article on Women.  (WFD)


Nevertheless, certain delegations noted that what matters is the substance of the Convention, whether there is a separate provision on women with disabilities, or whether it is integrated into other Articles in the Convention. For example, at present the proposal on the protection of the motherhood of women with disabilities, and ensuring that women with disabilities are not deprived of their right to work due to their pregnancy or childbirth are not adequately covered elsewhere in the Convention. In addition, care needs to be taken to ensure standards of protection are not lowered, and to ensure that they are in conformity with human rights standards.  (Costa Rica, Lichtenstein)  Furthermore, care needs to be taken to ensure we do not establish a hierarchy of disability sub-groups (EU).  In light of these concerns, the eventual substance of this article will have to be carefully reviewed.
































DRAFT ARTICLE 18 Contd.








Ensure that persons with disabilities and their organizations participate, on an equal basis with others, in all decision-making processes, in particular, those concerning issues relating to persons with disabilities, and to participate in the formulation, implementation and evaluation of plans and programmes for national and regional development.











DRAFT ARTICLE 6 COMMENTS (Contd.)





Draft Article 6 chapeau:  The language is a slightly redrafted version of the language in Article 6 of the Working Group Draft Text.  The draft retains the important language establishing the connection between statistics and data collection and its purpose, which should be to advance the implementation of rights as set forth in the Convention.  It uses the phrase “collection, processing, storage and presentation of statistical data” which is the established terminology as reflected in international principles on statistics as well as practice.  (Cf. Fundamental Principles on Statistics, as submitted by the UN Statistics Division, available at: http://unstats.un.org/unsd/methods/statorg/FP-English.htm)  In addition, the language is strengthened such that States are obliged to comply with the provisions.





Draft Article 6(a) provides new language on the basis that a number of delegations found the Working Group Draft Text repetitive in its handling of important human rights and ethical principles and requiring consolidation.  The new text draws from the Working Group Draft Text, proposed modifications to the text (EU) as well as material provided to the Ad Hoc Committee by the UN Statistics Division (Fundamental Principles on Statistics, http://unstats.un.org/unsd/methods/statorg/FP-English.htm).  The text provided refers to existing human rights norms and standards as well as established principles relating specifically to data collection.





Draft Article 6(b) outlines specific contexts that disability data and statistics must address.  The language is a slightly redrafted version of the Working Group Draft Text, although it is responsive to proposals that expressed concern regarding an exhaustive list (Algeria).  Thus, the language provided retains the examples of contexts where data should be sought, but makes clear that the list is not exhaustive by using the term “including” prior to the listing.  It also introduces the term “living conditions” which is consistent with the UNSR, Rule 13(1).





Draft Article 6(c) provides specific detail regarding the disaggregation of disability data and statistics.  The reference to gender-specific statistics is in keeping with the UNSR, Rule 13(1) and was supported by several delegations (e.g. Lebanon).  Additional references to disaggregation according to disability and age are in keeping with statistical methodology and application.  
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DRAFT ARTICLE 6 COMMENTS (Contd.)





Draft Article 6(d) introduces the principle of participation in the design and implementation of disability statistics and data collection, requiring, in particular, the involvement of people with disabilities and their representative organizations.  The concept of “partnership” appears elsewhere in the Convention text and meaningfully incorporates the principle of participation into the specific contexts of data collection.  (“New Zealand’s View of a Convention on the Rights of Disabled People”, para. 28)  Deleted from the original Working Group Draft Text is the reference to ensuring the participation of “other relevant stakeholders” in the design and implementation of data collection.  As noted by many delegations during the course of the Ad Hoc Committee process, this Convention is about the rights of people with disabilities and their participation in society.  It is not about the rights or participation of “other relevant stakeholders.”   





Structural placement of the Article on Data and Statistics:  While the text still appears as Draft Article 6, in keeping with the placement allocation by the Working Group, this Article is more appropriately placed elsewhere in the Convention, in a section outlining supporting measures of implementation, in line with the suggestion of the EU.  Notably, the UNSR places Rule 13 (Information and Research) in the section entitled “Implementation Measures.”  In addition, it is commonplace in other treaty contexts to place articles concerning data collection in a separate section containing articles addressing measures to enhance the implementation of the Convention.  (Cf. Framework Convention on Climate Change, Article 5)  














Draft Article 24ter:


CULTURE AND LINGUISTIC IDENTITY








States Parties recognize the right of persons with disabilities, including persons who are deaf and deaf-blind, to their own cultural and linguistic identity and the right to use their own language, and shall take all appropriate measures to support these rights.








DRAFT ARTICLE 24bis COMMENTS (Contd.)





included a reference to access to sporting activities in the education system.  This concept is retained, but extended to cover “educational settings” as well as other contexts.





Draft Article 24bis(e) introduces new language referencing women and refugees on account of their dual minority status, as proposed by Namibia.  The importance of extending sport and recreational opportunities to particularly marginalized sectors of the disability community is reflected by the reference to children with disabilities in Draft Article 24(c), but may usefully be extended to two other groups that are at a comparative disadvantage because of their dual minority status, namely, women and refugees. The importance of extending sporting activities to these two disadvantaged groups has been recognized by the UN.  (Cf. UN Inter-Agency Task Force on Sport for Development and Peace, p. 8, 9; Convention on the Elimination of All Forms of Discrimination Against Women, Article 10(g); UNHCR REFUGEE PROTECTION: A Guide to International Refugee Law, � HYPERLINK "http://www.unhcr.ch/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=MEDIA&id=3d4aba564&page=publ" ��http://www.unhcr.ch/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=MEDIA&id=3d4aba564&page=publ�, UNHCR Agenda for Protection, p. 37)





Draft Article 24bis(f) addresses the barriers that people with disabilities often face in accessing services in sporting, recreational and leisure realms.  Access to services provided by organizers of sporting, recreational and leisure activities is a separate and distinct concept that should be included.  The language provided is a revision of Working Group Draft Article 24(4)(d).  It reflects concepts covered in the UNSR, Rule 11(2) and attempts to respond to concerns raised by some delegations that the original language was unclear and should be amended or deleted.  




















DRAFT ARTICLE 24ter COMMENTS








Draft Article 24ter provides language for a new article on cultural and linguistics identity, in keeping with proposal by delegations for a separate article on this subject.  The language is largely based on Working Group Draft Article 24(3), but is re-drafted to be made consistent with existing international human rights law.  





The article addresses a distinctly separate set of rights under international law (different from, in particular, the right to participate in cultural activities) associated with minority populations).  This article has very important and specific application to deaf and deaf-blind persons, but should be made equally applicable to all people with disabilities. (During the third Ad Hoc Committee meeting WFD noted that if the cultural and linguistic rights of the deaf community are not recognized, deaf people will be unable to develop their full creative, artistic and intellectual potential.)  It specifies the rights of people with disabilities, in particular deaf and deaf-blind persons, to enjoy their own cultural and linguistic identity, and the right to use their own language.  The right to use one’s own language without interference is a right that has been frequently violated in respect of the deaf community in many countries.  It is therefore essential for the Convention to provide coverage of this right.  (Cf. CRC, Article 30; ICCPR, Article 27; Human Rights Committee, General Comment 23, 1994, HRI/GEN/1 Rev., pp. 147-150)














PREAMBLE Contd.


(q) Recognising the necessity of accessibility to the physical, political, social, economic and cultural environment and to information and communication technologies, in enabling persons with disabilities to fully enjoy all human rights and fundamental freedoms, and


(r) Convinced that a Convention dealing specifically with full enjoyment of the human rights and equal opportunities by persons with disabilities will make a significant contribution to redressing the profound disadvantage of persons with disabilities and promote their participation in the civil, political, economic, social and cultural spheres,


Have agreed as follows:











PREAMBLE COMMENTS (Contd.)





It is important to note that this is still a weaker formulation than that used in the Vienna Declaration, which uses the word “essential.”


The language in Draft Preamble paragraph (m) is very important, as it recognizes the existence of aggravated discrimination facing these groups in society.  The purpose of this draft paragraph is to emphasize the aggravated discrimination that people with disabilities face in certain environments.  Thus, the draft text of this paragraph has been retained without the reference to “severe” or “aggravated” disabilities, because of the difficulties associated with defining the terms, as suggested by some (Argentina, Canada, Yemen, Cuba, Namibia, Lebanon).  Even though it was not suggested during the Ad Hoc Committee meeting, the operative word in this paragraph has been changed from “concerned” to “emphasising,” in order to avoid resolution-style language.  Pakistan suggested not listing different bases for discrimination, for there is a danger that it cannot be exhaustive.  The inclusion of the phrase “or other status” eliminates that danger. 


Draft Preamble paragraph (n) invokes a gender perspective.  This is a very important reference to women and is consistent with the resolutions of the Commission on Human Rights.   Draft Preamble paragraph (n bis) is a consolidation of the paragraphs (n bis) and (n ter) suggested by the EU.  It is essential to address the particular problems women and children with disabilities face. 


Draft Preamble paragraph (n ter) is the proposed text of Draft Preamble paragraph (s), as suggested by the EU.  The language was retained, as an important reference to the specific conditions affecting the life of children with disabilities.  (Cf. CRC, Article 23)


Draft Preamble paragraph (o) deals with poverty.  The proposal  (India): “poverty can exacerbate the incidence and situations of persons with disabilities” was not included, since these are not the only examples of the negative impact of poverty on people with disabilities.  Also, the language referring to the need to eradicate poverty 











 (Contd.)





PREAMBLE COMMENTS (Contd.)


because it causes disabilities was not retained.  The text currently includes the Working Group Draft Text and adds language proposed by the EU addressing the fact that people with disabilities are over-represented among the poorest people in the world.  They have been largely overlooked, but the recent poverty reduction strategies development is a chance to refocus the agenda.  One of the Millennium Development Goals is the eradication of extreme poverty and hunger.  This is a goal that cannot be achieved without taking into account people with disabilities, as a group that is disproportionately represented among the world’s poorest people.  (Cf. Millennium Development Goals; Poverty and Disability)   The word “eradicate” was used, rather than the weaker proposal (EU), “alleviate.” 


The operative word in Draft Preamble paragraph (p) was amended to conform to the language in other Conventions. The reference to armed conflict in this draft paragraph includes the proposal by Syria to add “foreign occupation,” because it reflects the current global situation. 


Draft Preamble paragraph (p bis) is added as suggested by Kenya during the third session of the Ad Hoc Committee.  It emphasizes the detrimental effects of HIV/AIDS for people with disabilities, especially in developing countries. 


Draft Preamble paragraph (q) reflects the major target areas for equal participation set forth in the UNSR, Rules 5-12.  Even though it was not proposed during the Ad Hoc Committee Meeting, the text includes the word “necessity” instead of “importance,” because the concept of accessibility is one of the fundamental principles of the paradigmatic shift in the perception of disability in society. The proposals to include “political” (Yemen, South Africa, Costa Rica) and “cultural” (Costa Rica, Yemen) environment was retained, as it captures the language of the ICCPR and ICESCR.


Draft Preamble paragraph (r) fulfills another important function of the Preamble, namely, providing a rationale for introducing a new Convention, as well as the rationale for choosing a comprehensive approach to the Convention.





DRAFT ARTICLE 13 COMMENTS (Contd.)


Draft Article 13(d) (formerly (e)) did not, in the opinion of some States, adequately address the need to train and increase the availability of those providing assistance and support to people with disabilities in this area, such as interpreters.  (Costa Rica, Korea, Uganda, South Africa)  Rather than providing a specific list of forms of assistance that might not be relevant across cultures or remain current over time in light of changing technologies, the amendment here includes the broader proposal referencing the need to “increase the level of expertise to assist persons with disabilities.”  (Korea)  The provision has also been amended to include a reference to freedom of expression as well as access to information, because in many instances those providing assistance (such as sign language interpreters) play a crucial role in assisting the individuals in expressing themselves as well as gain access to information.





Draft Article 13(e) (formerly (a)), (f) and (g), pertain more strongly to access to information, and therefore have been grouped together.  In Draft Article 13(a) the term “public” has been changed to “official,” as this was felt by some members (EU, Mexico) to be the more appropriate term.  The reference to materials being available “on request” has been removed, as there was concern that this might lead to people with disabilities having to make formal requests for information in advance, thus delaying their access to the information.  (Namibia, Thailand, Kuwait)  





Given the powerful role of the media and the pervasiveness of private entities that provide goods and services to the general public, Draft Article 13(f) and (g) have been amended to remove the relatively weak term “encouraging,” and replaced with the stronger term “requiring.”  (Yemen, Namibia, Thailand, Uganda, Jordan, Kenya)  Draft Article 13(g) has also been amended to include the term “information,” so that it is consistent with the other provisions.




















Draft Article 24sext


RELATIONSHIP OF THE CONVENTION TO OTHER LAWS





Nothing in the present Convention shall affect any provisions that are more conducive to the achievement of the full, effective and equal enjoyment of all human rights and fundamental freedoms by persons with disabilities which may be contained: 





in the legislation of the State Party; or





in any other international Convention, treaty, or agreement in force for that State.





DRAFT ARTICLE 24sext COMMENTS








Draft Article 24sext is responsive to the concern (Lichtenstein) that the Draft Convention Text did not include a paragraph on the relation between this Convention and other provisions, for example in national or international law, which may provide stronger protections for people with disabilities.  (Cf. CEDAW, Article 23; CRC, Article 41; ILO Convention Concerning Indigenous and Tribal Peoples in Independent Countries, Article 35)

















DRAFT ARTICLE 21bis COMMENTS (Contd.)


Peer support, reflecting the common practice of those with similar shared experiences offering mutual support, is widely recognized for its success as a component of rehabilitation and helps foster the active participation of people with disabilities in their rehabilitation plan.  The term “peer support” has acquired meaning within the context of a wide variety of rehabilitation services and is cross-disability in nature.  This development is not fully captured by the mere reference to “support groups, including those provided by persons with disabilities.”  





Draft Article 21bis (c) retains language from the Working Group Draft Text Article 21, as applicable to rehabilitation services.





Draft Article 21bis (d) retains language from Working Group Draft Text Article 21bis (f), with minimal drafting changes.  Coverage of research and application of new knowledge and technologies to enhance access to quality and appropriate rehabilitative services should receive separate mention in the draft, on the basis of Working Group discussions.  





Article 21bis (e) is retained from the Working Group Draft Text, but amended to specify and make clear that the paragraph relates to knowledge and technologies relating to rehabilitation services.





Article 21bis (f) draws from the Working Group Draft Text, but is amended in line with proposals by Canada, emphasizing both training and education for professionals that is disability-sensitive and respectful of rights.  





Article 21bis (g) provides language drawn from the EU proposal and reflecting the view of many delegations that Working Group Draft Text Article 21, sub-paragraphs (h)-(l), addressed a number of relating, and in some instances, overlapping concepts. This creates redundancies and causes confusion.  The EU proposal reflects a much more consolidated and in fact stronger approach to ensuring that the rights of people with disabilities are fully respected in the design, implementation and evaluation of rehabilitative processes.





Article 21bis (h) retains language from Working Group Draft Article 21 and corresponds to UNSR, Rule 3(7).  It provides specific application to the principle of participation, a guiding principle of the Convention.














DRAFT ARTICLE 21 COMMENTS (Contd.)


necessary for empowerment of people with disabilities to accept or refuse health care. The language reflects proposal by New Zealand during the third session of the Ad Hoc Committee.  (Cf. Committee on Economic, Social and Cultural Rights, General Comment No. 14; Committee on the Elimination of All Forms of Discrimination Against Women, General Recommendation 24)





Draft Article 21 (e) reflects the proposals by Canada and the EU regarding Working Group Draft paragraph (h) during the third session of the Ad Hoc Committee. The original proposals included “promote” as the operative word, but “ensure” is more appropriate given the importance of health care services for people with disabilities. 





Current Draft Article 21(f) addresses the involvement of people with disabilities and their organizations in the formulation and implementation of health legislation and policies.  These important concepts find precedent in the UNSR (Cf. UNSR 3(7) and 14(2); Committee on Economic, Social and Cultural Rights, General Comment No. 14; WHO Declaration of Alma Ata (1978))














Draft Article 24quart


RIGHT TO PARTICIPATION IN RELIGIOUS LIFE





States Parties recognize the right of persons with disabilities to participate in the religious life of their community, and shall take all necessary measures to enable them to enjoy their right to hold, express and practice their religious beliefs through worship, observance and teaching of their religious beliefs.  In particular, States Parties shall:





ensure that persons with disabilities have access to religious places of worship and sites of religious importance;





ensure that persons with disabilities have access to appropriate religious education and receive instruction in the format that best suits their needs;





ensure that persons with disabilities are protected from religious abuse, exploitation and coercion; and





encourage partnership with organizations of disabled persons in developing measures for equal participation in religious activities.  














DRAFT ARTICLE 24quart COMMENTS


 


Many countries supported inclusion of religious rights in the Convention during the third session of the Ad Hoc Committee.  Kenya proposed inclusion of a separate article dealing with these rights.  Draft Article 24ter reflects the notion that all people have the right to hold, express and practice their religious beliefs without facing harassment or coercion to change them. (Cf. UDHR, Article 18; ICCPR, Article 18)  The practice and teaching of religion encompasses activities such as choosing the religious leaders, priests and teachers, and the freedom to establish seminaries, religious schools or to prepare and distribute religious texts and distributions.  (Cf. Human Rights Committee, General Comment 22, para. 4) 


People with disabilities are often prevented from exercising these rights on the basis of their disability.  Thus, it is necessary to include provisions that would ensure that people with disabilities are not restricted from the practice of their religious beliefs.  The articulation of this right in the context of the present Convention does not abrogate or restrict the religious rights expressed elsewhere in other international documents.


The language of the chapeau of the Draft Article 24quart includes wording proposed by Kenya during the third session of the Ad Hoc Committee, as well as language that is in line with previous international documents regarding freedom of religion.  (Cf. UDHR, Article 18; ICCPR, Article 18; Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on Religion or Belief, Article 1; UNSR, Rule 12)


Draft Article 24quart(a) is the language proposed by Kenya and it reflects one of the fundamental principles for achievement of full enjoyment of human rights by people with disabilities, namely, accessibility of physical environment.  (Cf. UNSR, Rule 12 (1); CRC, Article 23 (3))


Draft Article 24quart(b) addresses issues of accessibility, but in the education and in the sphere of receiving information and religious instructions.  (Cf. UNSR, Rule 12(3); CRC, Article 23 (3))








(Contd.)





DRAFT ARTICLE 24quart COMMENTS (Contd.)





Draft Article 24quart(c) reflects language proposed by Kenya.  The protection against religious coercion has been further elaborated in other international documents.  (Cf. Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief, Article 1(2); Human Rights Committee General Comment 22, para. 5) 


Draft Article 24quart(d) contains language borrowed from the UNSR, Rule 12, and is in line with the fundamental principles of inclusion and participation of people with disabilities in all matters that relate to their life and enjoyment of their rights.  (Cf. UNSR, Rule 12)











DRAFT ARTICLE 16 COMMENTS (Contd.)


Many current child protection strategies are inappropriate and inaccessible to disabled children.  (Cf. Rights into Action Submission to the 2004 January Working Group citing A Matter of Context; the sexual abuse of children with disabilities, (1997) Radda Barnen; Report on the maltreatment of children with disabilities, (1992) Crosse, Kaye and Ratnovski, National Centre for on Child Abuse and neglect, Administration for Children and Families, US Department of Health and Human Services, Washington)





New Draft Article 16(8):  The reference to the CRC is to ensure that the rights contained therein remain unaffected by this Convention. This type of provision is now standard in many multilateral treaties and ensures that new treaties do not adversely impact standards developed in others binding agreements.  (Cf. CEDAW, Article 23; CRC, Article 41)











DRAFT ARTICLE 24quint COMMENTS 











A number of delegations to the Working Group as well as to the third session of the Ad Hoc Committee expressed their strong support for comprehensive coverage of the concept of international cooperation as a facilitator of the implementation of the Convention.  During the third session, three countries submitted their proposals for an article on international cooperation (Mexico, China, Vietnam) and a number of other countries voiced their support for these proposals specifically, or for their general content.





In the human rights context, international cooperation is referenced as an implementation measure in such documents as the ICESCR (Articles 2(3), 22 and 23), and the CRC (Article 4).  In other words, principles of international cooperation are to be regarded in the human rights context not as escape clauses for implementation, but as helpful facilitators to bring about effective implementation.  The obligation to cooperate is included in virtually all international environmental agreements (bilateral, regional, global), and appears as well in the international criminal law, law of the sea, and other international agreements.    





Although the term “international cooperation” is equated by some with financial assistance, it encompasses many elements.  It is typically translated into more specific commitments through mechanisms designed to ensure, inter alia:


a) information sharing, b) consultation and c) participation in decision-making, d) cooperative research, e) personal secondment, and, f) training and awareness raising activities.  Inclusion of the concept of international cooperation lays the foundation for training, awareness raising, exchange of information and other techniques to facilitate implementation – particularly implementation in developing countries.





Draft Article 45quint:  The text provided draws on proposals submitted by States at the third session of the Ad Hoc Committee (Mexico, China, and Vietnam) and attempts to be responsive to input provided by other delegations on those particular proposals.  The draft language incorporates elements of the UNSR as well as language from a number of existing international law treaties where principles of international cooperation are included.








(Contd.)








Draft Article 24quint


INTERNATIONAL COOPERATION








The States Parties shall cooperate directly or through competent international bodies to strengthen their capacity to fulfill the obligations arising from this Convention.  Such cooperation shall promote the transfer of technical, scientific and legal expertise and technology, as mutually agreed, and the establishment and strengthening of national disability strategies, plans and programmes aiming at, inter alia, the:





facilitation of the development of knowledge, skills, capacity and expertise related to the rights of persons with disabilities;





information exchange on the latest advances in scientific research and the development of technology relating to, among other things, the provision of services and rehabilitation of persons with disabilities insofar as such information supports the fulfillment of the rights in this Convention, and the elimination of obstacles to their full enjoyment of rights and their autonomy and independent living;  





information exchange among States and other stakeholders of best practices on national measures and legislation to ensure the full protection of the rights of persons with disabilities; 





facilitation of research into disability issues of common interest;





promotion of courses, seminars and workshops for training and research on matters relevant to the implementation of this Convention; 


















































 (Contd.)














DRAFT ARTICLE  24quint (Contd.)














promotion of training and capacity building of persons with disabilities to raise awareness about the implementation of the rights guaranteed under the present Convention; and





the integration of disability as a human rights issue into the mandate and work of bodies within the United Nations system. 

















DRAFT ARTICLE 24quint COMMENTS (Contd.)


is chapea   


Article          Draft Article 24quint chapeau:  The chapeau expresses clearly that principles of international cooperation are intended to facilitate the implementation of the Convention.  It also enumerates the broad categories of cooperative measures contemplated.  (Cf. Vietnam proposal; International Convention to Combat Desertification, Article 12)


Draft Article 24quint(a):  The language in this provision recognizes that the implementation of the Convention requires capacity building in relation to all stakeholders, a point made in proposals and oral intervention of many delegations.  (Cf. Mexico, Vietnam; UNSR, Rule 21 (4) and (6))  


                    Draft Article 24quint(b):  Sharing of relevant technology that will further the rights of people with disabilities is a central component of international cooperation and has been stressed by a number of delegations (e.g. Thailand, Mexico, China, Vietnam).   Such provisions particular to the treaty in question are now very common in multilateral treaties of all types.


Draft Article 24quint(c):  Information exchange is a core component of international cooperation activities and is essential to support implementation and aid coordination among States in the disability context.  (Cf. Proposals of Vietnam, China, Mexico; UNSR, Rule 22(3))


Draft Article 24quint(d):  Research requires a separate provision as a component of implementation of the convention. Various proposals put forward by delegations mention research as a specific target area for international cooperation.  (Cf. Mexico, Vietnam; UNSR, Rule 13) 


              DraDraft Article 24quint(e):  International cooperation measures in many contexts routinely incorporate references to seminars and workshops pertaining to the implementation of the convention.  This language is drawn from the proposals of Vietnam and Mexico.  


      











(Contd.)              








DRAFT ARTICLE 24quint COMMENTS (Contd.)





A              ArDraft Article 24quint(f):  Training and capacity building among disabled people and their representative organizations is essential if the human rights of people with disabilities are to be advanced.  (Cf. UNSR, Rule 21(5))


                    Draft Article 24quint(g):  The language provided responds to the suggestions of a number of delegations that disability must be fully integrated into the work of the United Nations system.  (Cf. UNSR, Rule 22(1))


              








DRAFT ARTICLE 14 COMMENTS (Contd.)





Draft Article 14(2) originally referred to “marriage and family relations,” but this was felt to be too limiting.  (South Africa, Costa Rica, Mexico)  The phrase has therefore been replaced with "personal relationships, including marriage and family relationships," which better reflects the contexts referenced in further provisions of 14(2).  (PWDA)





Draft Article 14(2)(b) now references “persons with disabilities” rather than “men and women,” in order to maintain consistency with the rest of the Convention.





Draft Article 14(2)(c) has been amended to include the proposal to ensure that people with disabilities are able to “retain their fertility.”  (New Zealand)  This positive formulation is intended to protect people with disabilities from practices such as forced sterilization, which a number of States agreed was a form of human rights abuse to be addressed in the Convention.  (Kenya, Costa Rica, Mexico, Thailand, Serbia and Montenegro)  (Cf. Committee on Economic, Social and Cultural Rights, General Comment no. 5, para. 31)





Draft Article 14(2)(d) now includes the proposal to expressly state that people with disabilities “have the same rights as others” with regard to issues such as adoption and guardianship.  (New Zealand)  During the Working Group meeting there had been some confusion regarding the reference to guardianship, and this amendment should clarify that the provision protects the right of people with disabilities to be guardians, adopt children etc.  In addition, “disabled parents” has been changed to “parents with disabilities” for consistency in drafting.  (EU)





For clarity, the reference to “against their will” in Draft Article 14(2)(e) has been deleted, as it is unclear if this refers to the child or parents.  (PWDA)  The proposal to include an express provision prohibiting the removal of a child from their parents on the basis of the child’s disability has been included, to provide balance with the provision requiring that a parent’s disability also not be used as grounds for removal of the child.  (Jordan, Morocco, Thailand, Saudi Arabia)  

















 (Contd.)





DRAFT ARTICLE 14 COMMENTS








Draft Article 14 addresses issues of privacy and related issues of protection of the family, reproductive rights and personal relationships.  Such issues are of paramount importance for people with disabilities who are frequently denied the opportunity to live with their families, marry, have intimate relationships, and start their own families.  (Cf. Committee on Economic, Social and Cultural Rights, General Comment no. 5, para. 31)  In order to capture the breadth of issues relevant to this article, several States suggested that the title be changed (Mexico, South Africa), and the title here reflects one such suggestion, replacing “family” with the broader concept of “personal relationships.”  (PWDA)





It was noted that Draft Article 14(1) did not address all of the rights currently found in other core human rights instruments, such as the UDHR.  (South Africa)  The right to protection against “attacks on honour or reputation” has therefore been added.  (Cf. UDHR, Article 12; ICCPR, Article 17(1); CRC, Article 16(1))  





Draft Article 14(1) has also been strengthened by the replacement of “correspondence” with the terms “communication” (India, Kenya, Costa Rica, Philippines, Mexico), and “personal information” (PWDA), which are broader and better capture the full range of relevant information.  The reference to “choice” regarding decisions on personal matters has also been amended for clarity to become “freedom of choice.”  (EU)  Although some States (Canada, Morocco) felt that the explicit reference to people “living in institutions” should be deleted, it has been retained here because the right to privacy of people living in institutions is frequently violated and the explicit reference serves as a reminder that people who live in institutions do not relinquish their rights to privacy by virtue of living in an institution.  It should be noted that maintenance of this reference is in no way intended to support the segregation of people with disabilities, or condone forced institutionalization, which is prohibited in Draft Article 11(2).


























(Contd.)





DRAFT ARTICLE 17 COMMENTS





Draft Article 17 is of particular importance given that people with disabilities frequently find themselves forced into educational settings not of their choosing and/or often not appropriate to their actual needs or consistent with their rights.  As a result, people with disabilities are often limited in their opportunities to develop their full potential as individuals and to participate fully in society.





Draft Article 17(1) has been amended to include a reference to “all stages of life and all educational settings and services,” in recognition that the article has application and relevance for all people with disabilities, not merely children.  (Costa Rica, Mexico, Trinidad and Tobago)  Consistent with this approach, references to children in the article have, where appropriate, been replaced with references to “persons with disabilities,”  (Russian Federation, Sierra Leone, Argentina, Bahrain), and former Draft Article 17(1)(d) has been deleted, given that the best interests of the child is addressed elsewhere in the Convention and is not relevant to all people with disabilities in educational settings.  (New Zealand)  The reference to progressive realization found in the Working Group Draft Text, has also been removed because the relationship of the concept of progressive realization to the treaty is already addressed in Draft Article 4 (General Obligations) and a reference here could serve to unduly weaken the application of the provisions.  (Sierra Leone, EU, Kenya, Thailand, Uganda)





Draft Article 17(1)(b) has been amended to incorporate concepts of equality (South Africa) and inclusiveness (Mexico), which are consistent with the objectives and principles of the Convention. 





Draft Article 17(2)(a) has been altered in accordance with the proposition that concepts of availability and location of inclusive and accessible education should be more clearly addressed. (EU, Costa Rica)  Draft Article 17(2)(b) adopts the proposal to refer to specialized training of teachers and other support staff in more general terms, thus removing the restrictive listing of staff found in the Working Group Draft Text.  (EU)  The provision has also been amended to replace the reference to “alternative and augmentative communication modes” with broader language now found in Draft Article 13 (Freedom of Expression).








(Contd.)





DRAFT ARTICLE 20bis COMMENTS





As noted above, the original Draft Article 20 regarding personal mobility was intended to be distinguished from the broader right to liberty of movement.  Although some aspects of the right to liberty of movement as it has traditionally been understood are addressed in other articles (for example, Draft Article 19 on Accessibility captures issues related to physical movement), further aspects of the right have not been addressed in the Convention, and Draft Article 20bis attempts to correct that omission.  





Many people with disabilities are often denied their right to a nationality and/or they are denied their right to possess the indicia of their nationality (or other identification), which can in turn restrict their ability to travel both within and outside of their country.  In addition, proceedings relevant to the liberty of movement, such as immigration or other proceedings, are frequently inaccessible for people with disabilities.  Draft Article 20bis therefore addresses concepts traditionally associated with the right to liberty of movement and attempts to elaborate them in the disability context.  (Cf. ICCPR, Article 12; American Convention on Human Rights, Article 20)





DRAFT ARTICLE 22 COMMENTS (Contd.)








Draft Article 22(i) originally referred only to the right of equal opportunity to employment in the “public sector.”  A number of members (Thailand, Palestine, Viet Nam, Lebanon) expressed concern that the provision did not extend the protection of equal opportunity to employment in the private sector.  Thus, the proposal to reference the private sector has been incorporated, and strengthened with an additional clause expressly prohibiting discrimination in this regard on the basis of disability.  (Thailand)





Although the Convention includes provisions on awareness-raising in Draft Article 5, Draft Article 22(j) has been retained because of the important degree of specificity that it brings to awareness-raising in the context of the right to work.
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