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Addendum from 

Northern Ireland Human Rights Commission on the 

draft paper arising from a meeting in Stockholm 

on 21-22 June 2004 concerning the 

draft Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities.

Background

The NIHRC wishes to commend the Office of the Swedish Disability Ombudsman for all the excellent work it has undertaken to facilitate the agreement of a joint position for European National Human Rights Institutions in advance of the 4th session of the Ad Hoc Committee on the draft convention.  The NIHRC was delighted to have the opportunity to participate in the excellent meeting organised by the Swedish Ombudsman in June 2004 and to have the opportunity to comment on this very helpful draft paper prepared as an outcome of the meeting.  The NIHRC looks forward ongoing collaboration with the Office of the Swedish Disability Ombudsman and to further similar constructive collaboration with other European NHRIs. 

We would like to attach the following comments as an addendum to the recommendations from the meeting 21-22 June, 2004, in Stockholm (See Annex IV).

General Observations 

para 4

The NIHRC, as suggested a the Stockholm meeting, has written to the Chair of the Ad Hoc Committee raising concerns regarding the timing of the drafting process.     

Preamble

after para 14 insert two new paras

“support the inclusion of the word “cultural” in Paragraph q) as proposed by South Africa, Yemen and Costa Rica”; and

“support the deletion of the phrase “with equal opportunities” from Paragraph r) as proposed by Canada” 

Article 7- Equality and Non-discrimination

After para 22 insert new para:

“ recommend the inclusion in Article 7(1) of the amendments proposed by Canada [“and under” and “and equal benefit”]so that the first sentence will read:

“States Parties recognise that all persons are equal before and under the law and are entitled without any discrimination to the equal protection and equal benefit of the law.” 

This mirrors the approach taken by the NIHRC in drafting the equality clause for a draft Bill of Rights for Northern Ireland.

Article 25- Monitoring 

Assistance for organisations and individuals seeking to access the international monitoring mechanism

After para 33 insert a new para

“propose that a bureau with guaranteed funding be established to assist organisations and individuals in submitting information and individual complaints to the expert committee” (analogous to the NGO Group for the Convention on the Rights of the Child, based in Geneva and funded in part by UNICEF, which provides both technical and financial assistance in respect of e.g. attendance at pre-sessional meetings relating to country examinations under the UNCRC).

In order to provide the basis for the establishment for such a “bureau” the draft Convention should include a provision similar to that in Article 45(a) of the UNCRC which refers to the role of “other competent bodies” before the Committee:

In order to foster the effective implementation of the Convention and to encourage international co-operation in the field covered by the Convention: 

(a) The specialized agencies, the United Nations Children's Fund, and other United Nations organs shall be entitled to be represented at the consideration of the implementation of such provisions of the present Convention as fall within the scope of their mandate. The Committee may invite the specialized agencies, the United Nations Children's Fund and other competent bodies (emphasis added) as it may consider appropriate to provide expert advice on the implementation of the Convention in areas falling within the scope of their respective mandates. The Committee may invite the specialized agencies, the United Nations Children's Fund, and other United Nations organs to submit reports on the implementation of the Convention in areas falling within the scope of their activities; 

The right of individual petition

After para 33 add the following para:

“suggest that consideration be given to the inclusion in the Convention of the right to individual petition as is the case in Article 77 of the International Convention on the Protection of the Rights of all Migrant Workers and Members of their Families (rather than this being dealt with by way of an optional protocol at a later date, as has happened in respect of the majority of the international treaties)”.

Article 77(1) of the International Convention on the Protection of the Rights of all Migrant Workers and Members of their Families states as follows:

A State Party to the present Convention may at any time declare under the present article that it recognizes the competence of the Committee to receive and consider communications from or on behalf of individuals subject to its jurisdiction who claim that their individual rights as established by the present Convention have been violated by that State Party. No communication shall be received by the Committee if it concerns a State Party that has not made such a declaration. 

The NIHRC considers it preferable to include the right of individual petition in the text of the draft Convention.  This would mean that for those countries willing to allow individual complaints the right could exist (following the appropriate declaration) as soon as the Convention entered into force rather than having to await a subsequent protocol. Adopting the model of Article 77(1) of the Migrant Workers’ Convention should not prove a deterrent to states considering ratification of the Convention, since it adopts an “opt in” rather than an “opt out” approach to individual complaints.     

National Monitoring Mechanisms 

At the end of para 31 add the following:

“In considering the requirement to establish such an institution consideration should be given to adapting the content of the provisions of Articles 17, 18 and 24 of the Optional Protocol to the Convention Against Torture, Inhuman and Degrading Treatment or Punishment for the purpose of inclusion in the present draft Convention.”

The NIHRC welcomes the inclusion of references to the Principles on the Status of National Human Rights Institutions (the Paris Principles) in both paras.10 and 31 of the draft paper. 

Para .10 recommends the inclusion in the Preamble of a reference to the Paris Principles regarding the establishment of a framework for the monitoring and implementation of the Convention.  Para 31 underlines the importance of the national framework for the implementation of the Convention containing an institution independent from the Government in accordance with the Paris Principles.

The NIHRC has recommended that an additional reference be made to what is prescribed in the Optional Protocol to the Convention Against Torture in respect of the establishment of national preventive mechanisms as a useful model for the purposes of this draft Convention (with appropriate adaptation).  The relevant articles of the Optional Protocol, namely Articles 17, 18 and 24, are set out below.  The declaration in Article 24 refers to the establishment of the mechanism described in Articles 17 and 18.

 Article 17

Each State Party shall maintain, designate or establish, at the latest one year after the entry into force of the present Protocol or of its ratification or accession, one or several independent national preventive mechanisms for the prevention of torture at the domestic level. Mechanisms established by decentralized units may be designated as national preventive mechanisms for the purposes of the present Protocol if they are in conformity with its provisions.

Article 18

1. The States Parties shall guarantee the functional independence of the national preventive mechanisms as well as the independence of their personnel.

2. The States Parties shall take the necessary measures to ensure that the experts of the national preventive mechanism have the required capabilities and professional knowledge. They shall strive for a gender balance and the adequate representation of ethnic and minority groups in the country.

3. The States Parties undertake to make available the necessary resources for the functioning of the national preventive mechanisms.

4. When establishing national preventive mechanisms, States Parties shall give due consideration to the Principles relating to the status of national institutions for the promotion and protection of human rights.

Article 24

1. Upon ratification, States Parties may make a declaration postponing the implementation of their obligations under either part III or part IV of the present Protocol.

2. This postponement shall be valid for a maximum of three years. After due representations made by the State Party and after consultation with the Subcommittee on Prevention, the Committee against Torture may extend that period for an additional two years.

Article 8-The Right to Life

Article 8 was not discussed by the participants in the Hasseludden meeting.  However, the NIHRC considers it necessary to make a comment in respect of this Article, which protects the right to life.  Neither the Working Group draft nor the proposed amendments to the draft refer to the protection of the right to life before birth.

The Commission is aware that none of the international treaties include protection for the right to life before the point of birth.  Our reason for raising this issue is not to express an opinion as to whether or not the draft Convention ought to include such protection but rather to draw attention to the fact that this is a live issue within the disability movement in the United Kingdom, a debate which has been fuelled as the result of ongoing, relevant legal proceedings.

In December 2003 Joanna Jepson, a Church of England curate, won permission to challenge West Mercia Police’s failure to investigate an abortion performed on a 28-week-old foetus with a cleft lip and palate.  The abortion was carried out at Hereford County Hospital in December 2001 – four weeks after the legal limit for destruction of a foetus without “serious handicap”.  The judicial review, due to start in May 2004, has been delayed indefinitely at the request of West Mercia Police, who have reopened a criminal investigation into the case.  Ms Jepson is asking the court to clarify the legal definition of “serious handicap”.
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