Comments on the draft convention submitted by Mexico (A/AC.265/WP.1) in the on-line consultation organized by DESA, as they appear in the Compilation of proposals for a Comprehensive and Integral International Convention to Promote and Protect the Rights and Dignity of Persons with Disabilities (A/AC.265/2003/CRP/13)

Preamble

In the On-line CONSULTATION organized by DESA, a participant suggested the following additions, changes or comments for the subparagraphs contained in the preamble of the text of option 1: 

Subparagraph(c): 

 Concerned that the exercise of these rights by persons with disabilities has not taken place and that this will require the adoption by States of laws, policies and measures to address the factors impeding the exercise of their rights by persons with disabilities. 

Subparagraph (e): 
While the citations of previously agreed texts is generally good, many organizations of persons concerned with abuse of psychiatric practices find the citation of 1971 Declaration on the Rights of Mentally Retarded Persons and the 1991 Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Healthcare to be inappropriate since they contain principles that are no longer considered fair or correct. 
Subparagraph (j) :  
Since accessibility to the physical environment is clearly incorporated into the rights established under the human rights regime, mentioning it implies that it is not an established right.  The final phrase should be deleted. 
Subparagraph (m): 
While prevention is an important issue in a larger context, it should not be included in a Convention on disabilities, which is applied to persons who already have a disability.  This text opens the door to a large number of steps, including eugenics, that have serious social and moral implications, as well as linking the Convention to large and often intractable issues like armed conflict.  This paragraph should be deleted or the emphasis should be on mitigating the factors that worsen certain disabilities
Article 1

In the On-line CONSULTATION a participant suggested to consider the following comment: 

Subparagraph (a):  Persons with disabilities have the same human rights as any other person and the exercise of these rights is the central purpose of the Convention.  The fact that these are the same human rights as other persons should be indicated. Therefore, the first objective should be to “Recognize, guarantee, promote, and protect the human rights of persons with disabilities and their exercise.” 

Article 2

In the On-line CONSULTATION a participant suggested to consider the following comments to: 

Subparagraph (a):
 While this is the definition used in the Inter-American Convention on the Elimination of All Forms of Discrimination Against Persons with Disabilities, it may not be sufficiently clear to guide national legislation.  The matter of definition is particularly critical for this convention because of the potential ambiguities about who will be covered by the convention’s provisions. 
First, the definitioin should include the broad ange specified in the Standard Rules: “People may be disabled by physical, intellectual or sensory impairment, medical conditions or mental illness.”  It should also clearly show the relationship between the individual and the environment.  One approach has been developed in the United Kingdom: 
Disability is the outcome of the interaction between the person with the impairment or health condition and environmental factors
‘disabled person’ is a person with an impairment or health condition who encounters disability or is perceived to be disabled. 
Impairment is a characteristic and condition of an individuals’ body or mind which unsupported has limited, does limit or will limit that individual’s personal or social functioning in comparison with someone who has not got that characteristic or condition. 
Environmental factors make up the physical, social and attitudinal environment in which people live and conduct their lives 
If the OAS definition is used, it should be supplemented by sub-paragraphs that provide examples of “essential activities of daily life” as well as examples of types of disabilities.  For the activities of daily life” one possibility is to cite by footnote the section of the International Classification of Functioning, Disability and Health relating to activities, although this is a taxomomy rather than a definition.  Another possibility is to include the definitions of activity used in some national censuses: 
“Functional activities: seeing, hearing, speaking, lifting and carrying, using stairs, and walking; 
“Activities for daily living (ADL): getting around inside the home, getting in or out of a bed or chair, bathing, dressing, eating, and toileting; 
“Instrumental activities of daily living (IADL): going outside the home, keeping track of money or bills, preparing meals, doing light housework, and using the telephone.” 
Because persons who are not necessarily specialists will apply the Convention, it would be useful to include as a sub-paragraph a listing of the major types of disabilities that have been identified.  This approach was used in the United Nations Declaration on the Elimination of Violence against Women where it was also important to have clarity about what was covered.  So a subparagraph should be added along the following lines: 
Disabilities covered by this Convention include, but are not limited to, blindness, deafness, mobility impairments, intellectual impairments, consequences of mental illness and its treatment [additional examples to be added.] 
Subparagraph (b):
The issue of who determines whether a person has a disability as defined in the convention should be addressed.  Who determines is related to the specific context in which disability is addressed, but the article on definition should provide clear and unambiguous guidance about how the determination should be made.  Thus, an additonal paragraph to that effect should be adopted, along the llines of: 
“Whenever the question arises of whether an individual is covered by the provisions of the convention in national laws and programmes, this should be determined by a fair and open procedure involving expert advice, legal opinion and individuals with disabilities through their organizations.” 
Article 4

In the On-line CONSULTATION a participant suggested to consider the following changes, comments or additions to: 

Paragraph1 The terms positive and compensatory measures might be interpreted with a certain ambiguity.  Also, the term promote is very weak since it does not obligate action by the State.  What is meant is measures that are intended to provide persons with disabilities with adaptations in the environment that enable them to exercise their rights on the same basis as others and to contribute fully to development.  A better formulation would be 
“In order to guarantee equality in the exercise of rights and opportunities for persons with disabilities and to enable them to contribute fully to development, States Parties shall adopt measures that will provide reasonable accommodations that permit adaptation or adjustment to particular circumstances or environments in which persons with all kinds of disabilites live and work.” 
Paragraph 2
While the intention of the paragraph is laudable, it can contribute to the image of persons with disabilities as inherently vulnerable and needing of protection.  Moreover, the major situation of vulnerability is poverty and protection against that is a much larger issue than disability.  Since the general needs of persons with disability would be addressed by the revised first paragraph, this paragraph could be deleted. 
Article 5

In the On-line CONSULTATION a participant suggested to consider the following comment: 

Subparagraph (a): 
As formulated the measures would be defensive (“the rights”) or charity-like (“needs”) rather than positive.  A better formulation would be 
Adopt measures to raise society’s awareness regarding the rights, needs and contributions of persons with disabilities, including the creation of awareness programs at all levels of formal education
Article 6

In the On-line CONSULTATION a participant suggested to consider the following comments: 

Subparagraph (a) : 
The term “urban outfitting” as a translation for “equipamiento urbano” is not clear.   However, limiting this to urban areas would imply that equipamiento (and services and facilities) in rural areas would not have to be adapted.  Since most people in developing countries still live in rural areas, this would not be good.  Either the paragraph should begin with “Public services…” or an additional paragraph dealing with public services and facilities for public use in rural areas. 
Subparagraph (b):  As drafted it implies application mostly to mobility impairments and may not be taken to include  persons with sensorydisabilities.  A better formulation would be: 
Public transport services are designed and equipped to permit access, mobility and use by persons with all types of disabilities. 
Subparagraph (d):  Accessible housing is a major concern of persons with disabilities, especially in developing countries. It deserves a separate article.  This subparagraph does not specify what the regulations should include and do not take into account that much housing is private.  A more nuanced text should distinguish a State responsibility for ensuring accessibility in publicly-provided housing and the notion of incentives to the private sector to encourage the construction of accessible housing.  Examples might be: 
The all public housing or housing built with government funds be constructed or adapted to ensure the accessibility of persons with all types of disabilities to them; 
Incentives are given to the private sector to include accessibility considerations in housing construction and rehabilitation so as to allow freedom of choice in housing for persons with disabilities. 
Article 7

In the On-line CONSULTATION a participant suggested to consider the following comment: While this text is generally acceptable, it would be stronger if it contained a firm statement that in public business States should ensure that these communication forms (including sign language) should be  mandatory. 

Article 8

In the On-line CONSULTATION a participant suggested to consider the following addition: 

Subparagraph (a): The issue is partly technological, but there is also a content dimension relating to content that can be used by persons with cognitive or learning disabilities.  For this, it would be useful to add at the end “and adapting content appropriately”.  In addition the Internet has now become a major communications channel that can be either accessible or inaccessible according to whether design standards are appropriately used.   This could be addressed by a new subparagraph: 
Establish and implement standards for accessibility to Internet content for persons with disabilities. 
Article 10

In the On-line CONSULTATION a participant suggested to consider the following comment: 

Subparagraph (c): 
As drafted this would imply that discrimination against persons with disabilities would only be aggravated criminal behaviour when it accurred during legal proceedings or when serving a sentence.  It is not clear what problem this would address.  Presumably the intent is to consider that discriminatory violence against persons with disabilities as  hate crimes.  In that case, a better formulation would be: 
Enact or amend national legislation to recognize hate crimes against persons with disabilities as an aggravating factor in criminal behaviour. 
Article 11

In the On-line CONSULTATION a participant suggested to consider the following changes: 

Subparagraph (a):  The translation from the Spanish is not accurate.  A better formulation would be: 
 Guarantee exercise of the right to universal and secret suffrage by disabilities and for that purpose, include in election mechanisms the use of instruments and specialized technologies for each type of disability. 
Subparagraph (e):  This is an essential norm for which the term “promote” is much too weak.  States should ensure the participation…” 
Article 12

In the On-line CONSULTATION a participant suggested to consider the following changes: 

Paragraph 3, subparagraph (a): 
The issue is less the teaching model than the educational option.  A better formulation would be “their right to choose among them.” 
Paragraph 3, subparagraph (c): 
The translation from the Spanish does not appear accurate.  A more accurate rendering would be: 
Ensure the provision and continuous training of specialized human resources that support the educational process of persons with disabilities in formal and other education modalities, emphasizing the training and hiring of teachers, instructors, and specialists with disabilities. 
Article 13

In the On-line CONSULTATION a participant suggested to consider the following general Comment:  First, the use of the verb promote is weak.   The purpose should be to guarantee access to medical services.  Medical services and rehabilitation services are quite different and have different imperatives for State action.  In the case of medical services, the main purpose is to ensure access to them by persons with disabilities on a non-discriminatorybasis.  For rehabilitation services, the focus is on the quality and availability of the services.  For that reason, each should have a separate article.  The article on medical services could be built on paragraphs a-d, while rehabilitation services could be built on e.  Paragraph f applies to both. 
Consider the following changes: 

Paragraph (e), subparagraph 5 
The use of the term require may imply that others will decide for persons with disability what they need.  Clearly, independence implies an ability to choose.  The term require should be replaced by “need and desire”. 
Paragraph (f) 
Setting out psychiatric institutions may serve to stigmatize them.  A more general formulation might be: 
Ensure that public as well as private healthcare institutions are monitored by the health and human rights authorities to ensure that the living conditions and treatment administered therein to persons with disabilities comply fully with the requirement of full and equal respect for their human rights on an equal basis with other people, and that no one is forced to live in an institution by coercion or for lack of available alternatives. 
Article 14

In the On-line CONSULTATION a participant suggested to consider the following comment and addition: 

Subparagraph (b):  The subparagraph covers errors of commission but does not cover errors of omission (the failure to do something) and this should be remedied: 
Prohibit and abolish any discriminatory regulations and practices, including the failure reasonably to accommodate a person with a disability in the workplace, which restrict or deny persons with disabilities access to, and continuance and promotion within the labor market
Subparagraph (f)   to make if more complete, add “…instruments, work routines, and …” 
Article 15

In the On-line CONSULTATION a participant suggested to consider the following comments: 

Subparagraph (e) 
 Public housing is not a social security issue.  There should be an earlier article specifically on housing 
Subparagraph (f): 
 the term “look after” is not the best translation of “cuidar”.   Better would be “provide care for”.   Additionally, the concept should be added to “Ensure that people with disabilities have the right to choose and supervise those who assist them.” 

Article 18

In the On-line CONSULTATION a participant suggested to consider the following comment to Subparagraph (h):  The issue of mainstreaming disability issues in development cooperation is extremely important and should be reflected in this article. The observed tendency is to address disability as a sectoral issue of concern to health and medical rehabilitation or labour and social welfare. There is no consideration of disability in the context of mainstream development.   Building on Rule 21 of the Standard Rules on Equalization of Opportunities for Persons with Disabilities, “Technical and economic cooperation” : 
Take measures to achieve the equalization of opportunities of persons with disabilities by be integrating them into all forms of technical and economic cooperation, bilateral and multilateral, governmental and non-governmental. 
